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THE TWENTY-NINTH YEAR OF THE WORLD COURT * 


By O. Hupson 


The twenty-ninth year of the Court at The Hague was marked by sus- 
tained and fruitful activity. Two judgments were handed down in the 
Colombian-Peruvian Case Relating to Asylum, and four advisory opinions 
were given at the request of the General Assembly of the United Nations. 
Proceedings in the Franco-Egyptian Case on Protection of French Na- 
tionals in Egypt were discontinued. At the close of the year four cases 
were on the Court’s list: the Anglo-Norwegian Fisheries Case, the Rights 
of American Nationals in Morocco Case, a second Colombian-Peruvian 
Asylum Case, and a request for an advisory opinion concerning Reserva- 
tions to the Genocide Convention. The progress registered during the 
year in the extension of the Court’s jurisdiction was disappointingly slight. 


COMPETENCE OF THE GENERAL ASSEMBLY FOR ADMISSION 
OF A STATE TO THE UNITED NATIONS 


On November 22, 1949, the General Assembly of the United Nations 
adopted a resolution requesting the Court to give an advisory opinion on 
the following question: 


Can the admission of a State to membership in the United Nations, 
pursuant to Article 4, paragraph 2, of the Charter, be effected by a 
decision of the General Assembly when the Security Council has made 
no recommendation for admission by reason of the candidate failing 
to obtain the requisite majority or of the negative vote of a permanent 
Member upon a resolution so to recommend? 


The request, duly transmitted to the Registry,' was notified to states en- 
titled to appear before the Court. On December 2, 1949, the Court issued 
an order fixing January 24, 1950, as the date of expiry of the period during 
which written statements would be received.? Statements were made 
within the time-limit by the Byelorussian Soviet Socialist Republic, Czecho- 
slovakia, Egypt, the Ukrainian Soviet Socialist Republic, the Union of So- 
viet Socialist Republics, and the United States of America; statements 
later made by the Republic of Argentina and Venezuela were accepted by 
a decision of the President of the Court. The Secretary General of the 
United Nations also submitted a written statement, setting forth the his- 


* This is the twenty-ninth in the writer’s series of annual articles on the World Court, 
the publication of which was begun in this JOURNAL, Vol. 17 (1923), p. 15. 
1A list of the numerous documents submitted with the request was annexed to the 


opinion, 21. C. J. Reports, 1949, pp. 241-242. 
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torical background of the question.* An oral statement was made before 
the Court by M. Georges Scelle on behalf of the Government of the French 
Republic on February 16, 1950. 

The opinion of the Court, adopted by twelve votes to two and handed 
down on March 3, 1950, gave a negative answer to the question before it.‘ 
Dissenting opinions were given by Judges Alvarez and Azevedo. The 
Court deemed itself competent to give the opinion, under Article 96 of the 
Charter and Article 5 of its Statute, despite the contention to the contrary 
in some of the statements placed before it. 

Analyzing the question before it, the Court thought itself 


called upon to determine solely whether the General Assembly can 
make a decision to admit a State when the Security Council has trans- 
mitted no recommendation to it. 


Under Article 4 (2) of the Charter, both a ‘‘recommendation’’ by the Se- 
curity Council and a ‘‘decision’’ by the General Assembly are required to 
effect the admission of a state to membership in the United Nations. ‘‘Both 
these acts are indispensable to form the judgment of the Organization,’’ 
the Security Council’s recommendation being a ‘‘condition precedent’’ to 
the decision of the General Assembly. As a principle of interpretation, the 
Court said that 


the first duty of a tribunal which is called upon to interpret and apply 
the provisions of a treaty, is to endeavour to give effect to them in their 
natural and ordinary meaning in the context in which they occur. If 
the relevant words in their natural and ordinary meaning make sense 
in their context, that is an end of the matter. If, on the other hand, 
the words in their natural and ordinary meaning are ambiguous or 
lead to an unreasonable result, then, and then only, must the Court, by 
resort to other methods of interpretation, seek to ascertain what the 
parties really did mean when they used these words. 


As effect could be given to the words in Article 4 (2) in their ‘‘natural and 
ordinary meaning,’’ the Court concluded that no resort should be had to 
travaux préparatoires. 

In their dissenting opinions, Judge Alvarez favored an affirmative an- 
swer to the question put to the Court, and Judge Azevedo favored such an 
answer where seven members of the Security Council had voted for the 
applicant state. 

The answer to the question placed before the Court in this case seems so 
obvious that one may doubt whether the General Assembly was justified in 
making its request. If its action is to be attributed to the recommendation 
which it had adopted on November 14, 1947,° this is another indication of 
the questionable wisdom of the policy followed at that time. 


8 These statements are reproduced in Document Distr. 50/17. 
4I.C. J. Reports, 1950, pp. 4-57; this JourNAL, Vol. 44 (1950), p. 582. 
5 See this JOURNAL, Vol. 42 (1948), p. 17. 
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PROTECTION OF FRENCH NATIONALS AND PROTECTED PERSONS IN E@yptT 


This proceeding between France and Egypt was instituted by the Gov- 
ernment of the French Republic by an application filed with the Registry 
of the Court on October 13, 1949.6 M. Jean Riviére, Ambassador at The 
Hague, was designated as the French Agent; Iskander Bey El Wahhabi, 
Minister at The Hague, designated as the Egyptian Agent, was later re- 
placed by his successor as Minister, Mohammed Ali Sadek Bey. 

On several occasions the French Agent requested a postponement of the 
convocation of the Agents by the President of the Court for the purpose 
of fixing the time-limits for the written proceedings; and no order con- 
cerning time-limits was issued.’ 

By a letter of February 21, 1950, the French Agent informed the Regis- 
trar that in view of the revocation by the Egyptian Government of certain 
measures referred to in the French application, the French Government re- 
nounced further procedure in the case and requested that the case be re- 
moved from the Court’s list. The Court took the view that by appointing 
its Agent the Egyptian Government had ‘‘already taken some step in the 
proceedings,’’ and that for this reason Article 69 (2) of the Rules of Court 
required a time-limit to be fixed within which the Egyptian Government 
as respondent might oppose the discontinuance of the proceedings; the 
time-limit was fixed to expire on March 22, 1950. No opposition having 
been expressed by the Egyptian Government, on March 29, 1950, the Court 
issued an order placing the discontinuance on record and removing the case 
from the Court’s list.® 


INTERPRETATION OF PEACE TREATIES WITH BULGARIA, HUNGARY AND 
RUMANIA 


The above rubric, bestowed on this case in the publications of the Court, 
may be slightly misleading. The interpretation requested was confined 
solely to those articles of the three Peace Treaties which are concerned with 
the settlement of disputes. 

On October 22, 1949, the General Assembly of the United Nations adopted 
a resolution, by which it decided to submit the following questions to the 
Court for an advisory opinion: 


I. Do the diplomatic exchanges between Bulgaria, Hungary and Ro- 
mania, on the one hand, and certain Allied and Associated Powers 
signatories to the Treaties of Peace on the other, concerning the im- 
plementation of Article 2 of the Treaties with Bulgaria and Hungary 
and Article 3 of the Treaty with Romania, disclose disputes subject to 


6 The text of the application is reproduced in the Pleadings, Oral Arguments, Docu- 
ments relating to the case, p. 8. See also this JOURNAL, Vol. 44 (1950), pp. 22-23. 

7 The writer regrets an error, due to misinformation, in reporting the issuance of such 
an order in this JOURNAL, Vol. 44 (1950), p. 24. 
8I. C. J. Reports, 1950, pp. 59-60. 
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the provisions for the settlement of disputes contained in Article 36 
of the Treaty of Peace with Bulgaria, Article 40 of the Treaty of Peace 
with Hungary, and Article 38 of the Treaty of Peace with Romania? 


In the event of an affirmative reply to Question I: 

II. Are the Governments of Bulgaria, Hungary and Romania obli- 
gated to carry out the provisions of the Articles referred to in Ques- 
tion I, including the provisions for the appointment of their repre- 
sentatives to the Treaty Commissions? 


In the event of an affirmative reply to Question II and if within 
thirty days from the date when the Court delivers its opinion, the 
Governments concerned have not notified the Secretary-General that 
they have appointed their representatives to the Treaty Commissions, 
and the Secretary-General has so advised the International Court of 
Justice : 

III. If one party fails to appoint a representative to a Treaty Com- 
mission under the Treaties of Peace with Bulgaria, Hungary and Ro- 
mania where that party is obligated to appoint a representative to the 
Treaty Commission, is the Secretary-General of the United Nations 
authorized to appoint the third member of the Commission upon the 
request of the other party to a dispute according to the provisions of 
the respective Treaties? 

In the event of an affirmative reply to Question IIT: 

IV. Would a Treaty Commission composed of a representative of 
one party and a third member appointed by the Secretary-General of 
the United Nations constitute a Commission, within the meaning of the 
relevant Treaty articles, competent to make a definitive and binding 
decision in settlement of a dispute? 


First Phase 


On November 7, 1949, notice of the request was given by the Registry to 
all states entitled to appear before the Court and such states which were 
parties to the Treaties of Peace were specially informed that the Court was 
prepared to receive written statements on the questions. In pursuance of 
the provision in Article 68, Article 63 (1) of the Statute was applied by 
analogy, and identical notes were sent to Bulgaria, Hungary and Rumania, 
though they are not within the category of states entitled to appear be- 
fore the Court. 

On November 7, also, the Acting President of the Court issued an order 
fixing January 16, 1950, as the date of expiry of the time-limit for the 
submission of written statements. Within this time-limit, statements were 
submitted by the United States of America, the United Kingdom, Bul- 
garia, Ukrainian Soviet Socialist Republic, Union of Soviet Socialist Re- 
publics, Byelorussian Soviet Socialist Republic, Rumania, Czechoslovakia, 
Australia and Hungary. 

In the oral proceedings, conducted from February 28 to March 2, 1950, 
the Court heard oral statements by Ivan Kerno on behalf of the Secretary 


91. C. J. Reports, 1949, pp. 229-231. 
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General of the United Nations, Benjamin V. Cohen on behalf of the United 
States, and G. G. Fitzmaurice on behalf of the United Kingdom. 

The Court’s advisory opinion giving affirmative replies to Questions I and 
II, adopted by eleven votes to three, was handed down on March 30, 1950.*° 
A separate opinion, in reality a dissent, was given by Judge Azevedo, and 
dissenting opinions were given by Judges Winiarski, Zori¢ié and Krylov. 

Objection to the Court’s exercise of its advisory function in this case 
was advanced by Bulgaria, Hungary and Rumania, and such exercise was 
challenged in the statements submitted by certain other states. The ob- 
jection was founded on three arguments. The first argument was that the 
General Assembly acted ultra vires in making the request, because of Art- 
icle 2 (7) of the Charter relating to non-intervention in matters which 
are essentially within the domestic jurisdiction of a state. To this the 
Court replied that the questions before it related neither to the alleged vio- 
lations of human rights provisions of the Treaties, nor to the interpretation 
of those provisions. They related, instead, to the applicability of the pro- 
cedure for settlement of disputes provided for in the Treaties, a matter 
which is not essentially within the domestic jurisdiction of a state. 

The second argument was that the exercise of the Court’s advisory pro- 
cedure would take the place of the procedure instituted by the Treaties for 
the settlement of disputes. The Court’s reply was that its procedure would 
place no obstacle to, but would facilitate, the procedure provided for in 
the Treaties. 

The third argument was more substantial; it was contended that the 
Court could not give an opinion on the questions before it without the con- 
sent of the three opposing states, Bulgaria, Hungary and Rumania. This 
was supported by arguments based on the Court’s explanation of its re- 
fusal to give an advisory opinion in the Lastern Carelia Case in 1923. That 
case was discussed at some length in the dissenting opinions of Judges 
Winiarski, Zorici¢ and Krylov, but the Court dismissed it with a single 
sentence, stating that ‘‘the circumstances of the present case are profoundly 
different from those’’ which were before the Court in the Eastern Carelia 
Case, and explaining the conclusions reached in the latter. One may wish 
that the Court had dealt more completely with the Eastern Carelia Case, 
in order that it may not plague the Court in its exercise of advisory juris- 
diction in the future. 

No opinion was given in the Zastern Carelia Case; instead the Court sent 
a ‘‘reply’’ to the Council of the League of Nations stating its reasons for 
declining to give an opinion. Strangely, this reply was published in the 
official Collection of Advisory Opinions,'* when it ought to have been pub- 
lished in some other manner. For this reason, reference was made to it as 
an ‘‘advisory opinion’’ in some of the opinions in this case. 


101. C. J. Reports, 1950, pp. 65-119; this JournaL, Vol. 44 (1950), p. 742. 
11 Series B, No. 5. See also 1 Hudson, World Court Reports, p. 190. 
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The writer has long held the view that the Court’s explanation of its re- 
fusal to give an opinion in the Eastern Carelia Case in 1923 was unfortu- 
ate. Having before it a request by the Council of the League of Nations 
for an opinion on a question involved in a dispute between Finland and 
Russia, and confronted with the latter’s protest advanced at a time when 
it was not a Member of the League of Nations, the Court declared that the 
case was ‘‘one under Article 17 of the Covenant.’’ This in itself was doubt- 
ful. The Court then added that the ‘‘rule’’ of Article 17 ‘‘accepts and 
applies a principle which is a fundamental principle of international law,’’ 
and it proceeded to formulate the principle as ‘‘well established in inter- 
national law’’ that 


no State can, without its consent, be compelled to submit its disputes 
with other States either to mediation or to arbitration, or to any other 
kind of pacific settlement.** 


As this statement was connected with the Court’s reference to Article 17 
of the Covenant, one may doubt whether the significance of the formulation 
was duly appreciated. It would be a serious handicap to efforts to preserve 
the peace of the world if the bodies which have the principal responsibility 
for such efforts could have the guidance of the Court’s advisory opinions 
on legal issues arising in the promotion of pacific settlement of disputes 
only when all parties to the dispute give their consent. Article 11 of the 
Covenant proclaimed that any war or threat of war was a matter of gen- 
eral concern, and the same principle is implicit in the Charter of the United 
Nations, particularly in Article 1 (1). Once it is admitted that there is a 
general interest in the maintenance of peace, it must follow that a general 
interest exists, also, in the pacific settlement of international disputes. Re- 
quests to the Court for advisory opinions which have no binding force may 
be found to be a useful way of asserting that general interest, and the con- 
sent of all parties to a dispute should not be required as a condition prece- 
dent to the Court’s honoring such requests. 

This was appreciated by the Council of the League of Nations when it re- 
ceived the Court’s ‘‘reply’’ in 1923. On September 27, 1923, the Council 
entered the following caveat to the Court’s explanation of its refusal to 
give an opinion: 


The Council feels sure that the opinion expressed by the Court in 
connection with the procedure described by Article 17 of the Covenant 
could not exclude the possibility of resort by the Council to any action, 
including a request for an advisory opinion from the Court, in a mat- 
ter in which a State non-Member of the League and, unwilling to give 
information, is involved, if the cireumstances should make such action 
necessary to enable the Council to fulfil its functions under the Cove- 
nant of the League in the interests of peace.*® 


12 Series B, No. 5, p. 27. 
18 League of Nations Official Journal, 1923, pp. 1336-1337, 1501-1502. 
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The Court proceeded in 1923 to give ‘‘other cogent reasons which render 
it very inexpedient”’ for it to give an opinion. It doubted whether there 
would be available materials sufficient to enable it to arrive at any judicial 
conclusion upon the question of fact involved. This in itself was ample 
justification for the refusal to give an opinion; and it alone should have 
been put forward as the reason for that refusal. The Court then added 
the doubtful statement that ‘‘answering the question would be substan- 
tially equivalent to deciding the dispute between the parties.’’ 

To return to the present case, Question I involved two points. It was 
first necessary for the Court to say whether the diplomatic exchanges re- 
ferred to disclosed the existence of any disputes. This was thought to be 
‘‘a matter for objective determination.’’ The United Kingdom (acting in 
association with Australia, Canada and New Zealand) and the United 
States of America had charged Bulgaria, Hungary and Rumania with 
having violated the provisions of the human rights articles of the Treaties 
of Peace, and the governments of the three states had denied the charges. 
Thus ‘‘the two sides held clearly opposite views.’’ Confronted with this 
situation the Court concluded that disputes were disclosed to exist between 
the states which had made the charges and the three states against which 
the charges had been made. 

The second point involved was whether the disputes disclosed fell within 
the category of disputes as to which the procedure for setting up Treaty 
Commissions was applicable. The Court had no doubt that the disputes 
concerned ‘‘the interpretation or execution’’ of the Treaties, inasmuch as 
they related to the performance or non-performance of the obligations pro- 
vided for in the Treaties dealing with human rights and fundamental free- 
doms. It concluded, therefore, that the disputes disclosed by the diplomatic 
correspondence were subject to the provisions for the settlement of disputes 
contained in the Peace Treaties. 

By Question II the Court was invited to say whether the governments of 
Bulgaria, Hungary and Rumania were ‘‘obligated to carry out the provi- 
sions of the Articles referred to in Question I,’’ including those relating 
to the Treaty Commissions. Giving greater precision to the question, the 
Court stated that ‘‘the articles referred to in Question I’’ meant only those 
articles providing for the settlement of disputes. Hence the real meaning 
of Question II was: 


Are Bulgaria, Hungary and Romania obligated to carry out, respec- 
tively, the provisions of Article 36 of the treaty with Bulgaria, Article 
40 of the treaty with Hungary, and Article 38 of the treaty with Ro- 
mania? ** 


14 The three articles read as follows: 


‘*1, Except where another procedure is specifically provided under any article of 
the present Treaty, any dispute concerning the interpretation or execution of the 
Treaty, which is not settled by direct diplomatic negotiations, shall be referred to 
the Three Heads of Mission acting under Article 35, except that in this case the 
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Direct negotiations had failed to settle the disputes in question; these 
disputes had not been resolved by the heads of missions; nor had other 
means of settlement been agreed upon by the parties. The Court noted also 
that after the expiry of the prescribed period the United Kingdom and the 
United States had requested that the disputes be settled by the commis- 
sions mentioned in the Treaties. In these circumstances, the Court found 
that ‘‘all the conditions required for the commencement of the settlement 
of the disputes had been fulfilled.’’ As the reference to a commission 
was to be made ‘‘at the request of either party,’’ it followed that each party 
to a dispute was obligated, at the request of the other party, to codperate 
in constituting the commission, ‘‘in particular by appointing its represen- 
tatives.”’ 


Second Phase 


By the General Assembly’s resolution of October 22, 1949, the Court was 
asked to give an opinion on Question III only if within thirty days from the 
date when the Court delivers its affirmative opinion on Question IT, ‘‘the 
Governments concerned have not notified the Secretary-General that they 
have appointed their representatives to the Treaty Commissions, and the 
Secretary-General has so advised the Court.’’ This provision in the Gen- 
eral Assembly’s resolution did not impose on Bulgaria, Hungary and Ru- 
mania a legal duty to notify the Secretary General of any appointments ; 
it merely stated a contingency upon which the Court was asked to reply 
to Question III, and if this reply was in the affirmative, to Question IV. 

The thirty days from the date when the Court delivered its opinion 
elapsed on April 29, 1950. On May 1, 1950, the Secretary General notified 
the Court that he had not received notice that any one of the three govern- 
ments had appointed its representative to the Treaty Commissions. 

On May 5, 1950, the President of the Court issued an order fixing June 
5, 1950, as the date of expiry of the time-limit for the submission of writ- 
ten statements on Questions III and IV.*5 A statement was submitted on 
behalf of the United States of America within that time-limit ; the statement 
previously submitted by the United Kingdom in the first phase of the case 
had dealt with Questions III and IV. On June 27 and 28, 1950, the Court 


Heads of Mission will not be restricted by the time-limit provided in that Article. 
Any such dispute not resolved by them within a period of two months shall, unless 
the parties to the dispute mutually agree upon another means of settlement, be re- 
ferred at the request of either party to the dispute to a Commission composed of one 
representative of each party and a third member selected by mutual agreement of 
the two parties from nationals of a third country. Should the two parties fail to 
agree within a period of one month upon the appointment of the third member, the 
Secretary-General of the United Nations may be requested by either party to make 
the appointment. 

‘*2. The decision of the majority of the members of the Commission shall be the 
decision of the Commission, and shall be accepted by the parties as definitive and 
binding.’’ 

157, C, J. Reports, 1950, pp. 121-123. 
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heard oral statements on behalf of the Secretary General of the United 
Nations, the United Kingdom and the United States. 

On July 18, 1950, the Court handed down its opinion, adopted by eleven 
votes to two, giving a negative reply to Question III.%* Dissenting opinions 
were written by Judges Read and Azevedo. 

The issue in Question III was stated by the Court to be 


whether the provision empowering the Secretary-General to appoint 
a third member of the Commission applies in the present case, in which 
one of the parties refuses to appoint its own representative to the Com- 
mission. 


There had been ‘‘refusals’’ by Bulgaria, Hungary and Rumania to appoint 
their representatives on the Treaty Commissions in the summer of 1949. 
Yet the General Assembly resolution seems to have envisaged a possibility 
of such appointments’ being made in the interim of thirty days after the 
Court’s affirmative replies to Questions I and II, and during this period of 
thirty days there was no fresh refusal to appoint. Even after the expira- 
tion of the thirty days, it continued to be possible that appointments would 
be made. Judge Read found ‘‘no reason for assuming that governments 
now in default would continue in default if faced with appointments by 
the Secretary General.”’ 

The Court stressed the point that the Secretary General was to appoint 
a ‘‘third’’ member of each Treaty Commission. It found that the parties 
to the Treaties contemplated a sequence of events, in which the appoint- 
ment of both national commissioners was to precede the appointment of a 
third member, and it refused to reverse this ‘‘normal order of appoint- 
ment.’’ This conclusion was buttressed by a somewhat doubtful argument 
that in the circumstances an appointment of a third member by the Secre- 
tary General ‘‘would result only in the constitution of a two-member Com- 
mission,’’ and not ‘‘the constitution of a three-member Commission such 
as the Treaties provided for.’’ It is difficult to see that the appointment of 
a third member would amount to the constitution of any commission; it 
might have been regarded only as a step toward constituting a three-mem- 
ber commission. Here the Court was in reality anticipating a negative 
answer to Question IV, though the request for such an answer was condi- 
tioned upon an affirmative reply to Question III. The fact that two mem- 
bers would not constitute a commission ‘‘ecompetent to make a definitive 
and binding decision in settlement of a dispute,’’ hardly justifies the rigid 
insistence on a time-table of sequence for which the Treaties did not ex- 
pressly provide. It seems to be going too far to say that the refusal of 
Bulgaria, Hungary and Rumania to appoint national commissioners had 
“deprived the appointment of the third member by the Secretary General 


16 J. C. J. Reports, 1950, pp. 221-261; this JourNAL, Vol. 44 (1950), p. 752. 
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of every purpose.’’ Judge Read’s refutation of this view carries great 
persuasion. 

The negative answer given by the Court to Question III precluded it 
from proceeding to answer Question IV, for the General Assembly’s resolu- 
tion asked for an opinion on Question IV only ‘‘in the event of an affirma- 
tive reply to Question III.’’ In his dissenting opinion, Judge Read re- 
jected an interpretation leading to a negative answer to Question IV. Yet 
as the parties to the Treaties had envisaged a decision by a majority of a 
three-member commission, it is difficult to see how a two-member commis- 
sion would have been ‘‘competent to make a definitive and binding decision 
in settlement of a dispute.’’ It was quite clearly ‘‘the duty of the Court 
to interpret the Treaties, not to revise them.”’ 

Some of the issues in this case might have had a capital importance for 
the development of the law of arbitral procedure. It is unfortunate, how- 
ever, that the issues arose with reference to provisions in the Peace Treaties 
which are cast in such terms as to throw doubt upon the seriousness with 
which the parties sought an effective system of arbitral procedure. The 
method laid down for constituting the Treaty Commissions left to the 
parties themselves a wide latitude. Moreover, no integrated system was 
introduced for dealing with possible disputes. The fact that a separate 
commission was envisaged for each pair of disputants was not calculated 
to produce a uniform interpretation of the identical provisions in the three 
multipartite Treaties. For example, a commission dealing with a dispute 
between the United States and Bulgaria might reach a result at variance 
with that reached by a commission dealing with a dispute between the 
United Kingdom and Bulgaria with reference to the interpretation of the 
same treaty provisions. If such provisions for the settlement of disputes 
have failed to produce results, the parties to the Treaties, not the Court, 
are responsible for the failure. 

In a telegram addressed to the President of the General Assembly and 
the Secretary General on October 13, 1950, the Rumanian Government 
challenged the authority of the Court’s opinion 


because the Court, acting in violation of the principles of law and of 
its own jurisprudence, has taken upon itself the right to express an 
opinion on a question concerning Romania, without the Romanian 
Government’s consent.?* 


The Hungarian and Bulgarian governments took similar positions in tele- 
grams of October 18 and 28, 1950.18 

By a resolution of November 3, 1950, the General Assembly took note of 
the Court’s replies to the questions put to it. 


17U. N. Doe. A/1443, Oct. 16, 1950. 
18 U. N. Does. A/1450 and A/1469, Oct. 19 and 30, 1950. 
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INTERNATIONAL STATUS OF SoUTH WEST AFRICA 


On December 6, 1949, the General Assembly adopted a resolution ?° re- 
calling its previous resolutions concerning the territory of South West 
Africa adopted on December 14, 1946, November 1, 1947, and November 
26, 1948, and declaring it ‘‘desirable that the General Assembly, for its 
further consideration of the question, should obtain an advisory opinion 
on its legal aspects.’’ The General Assembly decided, therefore, to submit 
the following questions to the International Court of Justice, with a request 
that an advisory opinion be ‘‘transmitted to the General Assembly before 
its fifth regular session, if possible’’: 


What is the international status of the Territory of South West 
Africa and what are the international obligations of the Union of South 
Africa arising therefrom, in particular: 

(a) Does the Union of South Africa continue to have international 
obligations under the Mandate for South West Africa and, if 
so, what are those obligations? 

(b) Are the provisions of Chapter XII of the Charter applicable 
and, if so, in what manner, to the Territory of South West 
Africa? 

(c) Has the Union of South Africa the competence to modify the 
international status of the Territory of South West Africa, or, 
in the event of a negative reply, where does competence rest to 
determine and modify the international status of the Territory ? 


The request was filed in the Registry of the Court on December 27, 1949. 
On December 30, 1949, the President issued an order fixing March 20, 1950, 
as the date of expiry of the time-limit for the submission of written state- 
ments by governments.*° Such statements were submitted within the time- 
limit by Egypt, the Union of South Africa, the United States of America, 
India and Poland. 

The Board of Directors of the International League for the Rights of 
Man having asked permission to submit written and oral statements on the 
question, the Court decided on March 16, 1950, to receive from it a written 
statement on the legal issues involved, if filed before April 10; no statement 
was filed by that date, however.** 

At public sittings held from May 16 to May 23, 1950, the Court heard 
oral statements on behalf of the Secretary General of the United Nations, 
the Government of the Philippines and the Government of the Union of 
South Africa. 


19In the additional resolution 337 (IV) of Dec. 6, 1949, the General Assembly ex- 
pressed its regret that the Union of South Africa had withdrawn its ‘‘ previous under- 
taking’’ to submit reports for the information of the United Nations. 

201. C. J. Reports, 1949, pp. 270-271. 

21 The writer is in possession of a printed statement of 33 pages on behalf of the In- 
ternational League for the Rights of Man. 
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The Court’s opinion was announced on July 11, 1950.2? Separate opin- 
ions were given by Judges McNair and Read, and dissenting opinions were 
given by Judges Alvarez, de Visscher and Krylov. 

While the Court had deemed it unnecessary to consider separately the 
general introductory question before it, the reply was given to this ques- 
tion that ‘‘South West Africa is a territory under the international Man- 
date assumed by the Union of South Africa on December 17, 1920.’’*% The 
Court looked upon the Mandate as creating a ‘‘new international institu- 
tion,’’ which had ‘‘only the name in common with the several notions of 
mandate in national law.’’ Hence it refused ‘‘to draw any conclusions by 
analogy’’ from such notions. 

As to Question (a), the Court adopted, by twelve votes to two, the fol- 
lowing reply: 

that the Union of South Africa continues to have the international ob- 
ligations stated in Article 22 of the Covenant of the League of Nations 
and in the Mandate for South-West Africa as well as the obligation to 
transmit petitions from the inhabitants of that Territory, the super- 
visory functions to be exercised by the United Nations, to which the 
annual reports and the petitions are to be submitted, and the refer- 
ence to the Permanent Court of International Justice to be replaced 
by a reference to the International Court of Justice, in accordance 
with Article 7 of the Mandate and Article 37 of the Statute of the 
Court. 


It was admitted by the Court, however, that 


Some doubts might arise from the fact that the supervisory functions 
of the League with regard to mandated territories not placed under 
the new Trusteeship System were neither expressly transferred to the 
United Nations nor expressly assumed by that organization. 

The supervisory functions of the League of Nations were based upon 
Article 22 of the Covenant and Article 6 of the Mandate for South West 
Africa. Article 22 (7) required each Mandatory to render to the Council 
an annual report in reference to the mandated territory, and Article 22 
(9) provided for a permanent commission to receive and examine the an- 
nual reports and to advise the Council on all matters relating to the observ- 
ance of the Mandates. Article 6 of the Mandate required the Mandatory 
to make to the Council ‘‘an annual report to the satisfaction of the Council, 
containing full information with regard to the territory, and indicating 
the measures taken to carry out the obligations assumed”’ in certain articles 
of the Mandate. The Court took the view that the obligation to submit to 
such supervision did not disappear when the Council of the League of Na- 
tions ceased to exist. 


227, C. J. Reports, 1950, pp. 128-219; this JouRNAL, Vol. 44 (1950), p. 757. 
23 The text of the Mandate is reproduced in 1 Hudson, International Legislation, pp. 
57-60; also in this JOURNAL, Supp., Vol. 17 (1923), p. 175. 
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To support its additional conclusion that the Union of South Africa is 
obliged to submit to the supervision of, and to render annual reports to, the 
United Nations, the Court relied upon a resolution adopted by the final 
Assembly of the League of Nations on April 18, 1946, which was said to 
presuppose ‘‘that the supervisory functions exercised by the League would 
be taken over by the United Nations.’’ This is hardly borne out by the text 
of the resolution, however.** Nor is the succession of the General Assembly 
a necessary consequence of its competence under Article 10 of the Charter 
to which the Court refers. 

The Court referred to an ‘‘innovation’’ by which ‘‘the supervisory funce- 
tion of the Council was rendered more effective.’’ This was the resolution 
adopted by the Council of the League of Nations on January 31, 1923, by 
which the Council decided that a certain ‘‘procedure shall be adopted in 
respect of petitions regarding inhabitants of mandated territories.’’ *° No 
reference was made to the power which the Council of the League of Na- 
tions must have had to change the procedure, or to abolish it altogether. 
Yet the establishment of this procedure was found to have bestowed a 
‘‘right’’ on the inhabitants of South West Africa, and the right ‘‘ which the 
inhabitants of South West Africa had thus acquired’’ was found to have 
been ‘‘maintained’’ by Article 80 (1) of the Charter. The Court proceeds 
to say that the ‘‘dispatch and examination of petitions form a part’’ of the 
supervision to be exercised by the United Nations, concluding that the 
Government of the Union of South Africa is obliged to transmit petitions 
to the General Assembly of the United Nations. 

The Court referred in some detail to action taken by the Government of 
the Union of South Africa. In a declaration to the Assembly of the League 
of Nations, that government stated its intention to continue to administer 
the territory in accordance with the obligations of the Mandate; and to re- 
gard such obligations as not diminished by the dissolution of the League, 
even though that fact would ‘‘necessarily preclude complete compliance.’’ 
In declarations made to the United Nations, that government had stated 
its intention to render reports to the United Nations, though a contrary in- 
tention was later expressed. These declarations give scant support to the 
Court’s conclusion that the Mandatory has an obligation to render reports 
to the General Assembly. 


24 The resolution provided in part that the Assembly: 


‘<3, Recognizes that, on the termination of the League’s existence, its functions 
with respect to the mandated territories will come to an end, but notes that Chapters 
XI, XII and XIII of the Charter of the United Nations embody principles corre- 
sponding to those declared in Article 22 of the Covenant of the League; 

‘*4. Takes note of the expressed intentions of the Members of the League now 
administering territories under Mandate to continue to administer them for the 
well-being and development of the peoples concerned in accordance with the obliga- 
tions contained in the respective Mandates, until other arrangements have been 
agreed between the United Nations and the respective mandatory Powers’’ (League 
of Nations Official Journal, Spec. Supp. No. 194, pp. 278-279). 

25 League of Nations Official Journal, 1923, pp. 211, 300. 
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The Court seems to have placed emphasis on the competence of the Gen- 
eral Assembly to exercise supervision and to receive and examine reports. 
Such competence can hardly be doubted. Yet it does not follow from the 
conclusion that the General Assembly ‘‘is legally qualified to exercise the 
supervisory functions previously exercised by the League of Nations,’’ that 
the Union of South Africa is under an obligation to submit to supervision 
and control by the General Assembly, or that it is obligated to render an- 
nual reports to the General Assembly. 

Having concluded that the supervisory functions of the Council of the 
League of Nations have devolved upon the General Assembly of the United 
Nations, the Court found it necessary to state a qualification. It said that 


South West Africa is still to be considered as a territory held under 
the Mandate of December 17, 1920. The degree of supervision to be 
exercised by the General Assembly should not therefore exceed that 
which applied under the Mandates System, and should conform as far 
as possible to the procedure followed in this respect by the Council of 
the League of Nations. 


It was added that “‘these observations are particularly applicable to annual 
reports and petitions.’’ As the Council of the League of Nations was free 
to change its procedure at any time, the restriction may tend to freeze a 
procedure which experience would not justify. 

Article 80 (1) of the Charter seems to be the principal basis of the 
Court’s conclusion that the Union of South Africa must report to the Gen- 
eral Assembly. This article provided that, until the conclusion of Trustee- 
ship Agreements, nothing in Chapter XII of the Charter should ‘‘be con- 
strued in or of itself to alter in any manner the rights whatsoever of any 
states or any peoples or the terms of existing international instruments”’ 
(italics supplied). The text clearly shows an intention that Chapter XII 
should not effect any alteration of rights or terms. This intention was ‘‘en- 
tirely negative in character.’’ The provision served an obvious purpose 
when Chapter XII of the Charter was drawn up: the Mandate was still 
in force at that time; as the League of Nations had not then been dis- 
solved, any alteration of the existing situation was a matter for its consid- 
eration. Article 80 (1) was a precautionary provision designed to nega- 
tive the accomplishment of any change in the existing situation by reason 
of Chapter XII ‘‘in or of itself.’’ It is not surprising that Judge McNair 
found it ‘‘ difficult to see the relevance of this article.’’ 

Yet the Court gave an affirmative effect to Article 80 (1), turning it into 
a positive ‘‘safeguard’’ for maintaining the rights of states and the rights 
of the peoples of the mandated territory. This is the more notable because 
at a later stage the Court stressed the ‘‘entirely negative’’ character of 


Article 80 (2), declining to say that the latter imposed a positive obliga- 
tion on the Mandatory even to negotiate with a view to the conclusion of a 
Trusteeship Agreement. 


\ 
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No attention was paid by the Court to the fact that certain states, which 
as Members of the former League of Nations may have ‘‘rights’’ under 
Article 22 of the Covenant and under the Mandate itself, had no responsi- 
bility for the Charter and have never become Members of the United Na- 
tions. For example, Finland, Ireland and Portugal, which were repre- 
sented at the final session of the Assembly of the League of Nations in 1946, 
are in this category. If their rights are ‘‘maintained’’ by Article 80 (1) 
of the Charter, they have no voice in the supervision to be exercised by the 
General Assembly. 

The replacement of the reference to the Permanent Court of Interna- 
tional Justice in paragraph 2 of Article 7 of the Mandate ** by a reference 
to the International Court of Justice, raises some interesting questions. In 
the formal dispositif of its opinion, the Court referred to this replacement 
as ‘‘in accordance with Article 7 of the Mandate and Article 37 of the 
Statute.’’ In discussing the question, however, it referred also to Article 
80 (1) of the Charter, stating that, having regard to Article 37 of the 
Court’s Statute and Article 80 (1) of the Charter, 


the Court is of opinion that this clause in [Article 7 (2) of] the Man- 
date is still in force and that, therefore, the Union of South Africa is 
under an obligation to accept the compulsory jurisdiction of the Court 
according to those provisions. 


This must mean that certain other states may invoke jurisdiction of the 
Court,’ and that in this sense they have a ‘‘right.’’ 

Article 37 of the Court’s Statute, as amended in 1945, effected replace- 
ment of the Permanent Court by the International Court of Justice only 
‘‘as between the parties to the present Statute.’ Does Article 80 (1) of 
the Charter, which is said to have ‘‘maintained”’ the rights of states and 
the terms of existing international instruments, overcome this limitative 
provision in Article 37 of the Court’s Statute? Only if this be the 
ease is the second paragraph of Article 7 of the Mandate maintained in its 
entirety, so as to preserve the ‘‘rights’’ of states which are not parties to 
the 1945 Statute to invoke the Court’s compulsory jurisdiction. As Article 
37 of the Statute alone substitutes the International Court of Justice for 


26 This paragraph reads as follows: 

‘‘The Mandatory agrees that, if any dispute whatever should arise between the 
Mandatory and another Member of the League of Nations relating to the interpre- 
tation or the application of the provisions of the Mandate, such dispute, if it cannot 
be settled by negotiation, shall be submitted [Fr., soit sowmis] to the Permanent 
Court of International Justice provided for by Article 14 of the Covenant of the 
League of Nations. .. .’’ 

27 Perhaps it may be thought that in consequence of the introductory words in Article 
7 (2) of the Mandate—‘‘The Mandatory agrees’’—the South African Union itself can- 
not invoke the Court’s jurisdiction against the other states; in approving the Mandates, 
the Council of the League of Nations did not have power to bind all Members to accept 
the Court’s jurisdiction. 
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the Permanent Court of International Justice, it would seem that greater 
weight should be given to it than to Article 80 (1). The conclusion of 
Judge Read seems a necessary one, therefore, that 


in the case of Members [of the League of Nations] that did not be- 
come parties to [the Statute of] this Court, their right to implead the 
Union before the Permanent Court lapsed. 


On this view it would follow that Article 80 (1) of the Charter did not 
effectively ‘‘maintain’’ all of the ‘‘rights whatsoever’’ of states. Perhaps 
the language used in the dispositif of the opinion—‘‘the reference to the 
Permanent Court of International Justice to be replaced by a reference to 
the International Court of Justice’’—is therefore too broad. In neglect 
of the limitation in Article 37 of the Court’s Statute, it would mean that 


Article 7 of the Mandate, which is still in force, would read somewhat as 
follows: 


The Mandatory agrees that if any dispute should arise between 
the Mandatory and any State which was a Member of the former 
League of Nations, relating to the interpretation or the application of 
the provisions of the Mandate, such dispute, if it cannot be settled 
by negotiation, shall [may] be submitted to the International Court 
of Justice. 


A question may arise, also, as to the precise meaning of the phrase ‘‘an- 
other Member of the League of Nations,’’ in Article 7 (2) of the Mandate. 
Judge McNair expressed the view that this expression is ‘‘ descriptive, 
not conditional,’’ and that it does not mean so long as the League exists 
and they are Members of it. Yet what states does it describe? Does the 
phrase mean another state which was a Member of the League of Nations 
on December 17, 1920? If so, Brazil would be included, though it with- 
drew from the League of Nations in 1923, and Egypt and Mexico would 
be excluded because they were admitted to the League of Nations at later 
dates. Does the phrase now mean another state which was a Member of 
the League just prior to its dissolution? Judge McNair seems to have 
been willing to give it this import. Yet some states in this category—for 
example, Portugal, whose territory borders on South West Africa—may 
not now be ‘‘States entitled to appear before the Court.’’ In any event, 
the meaning is so imprecise that perhaps the Court might have shown 
more hesitance in declaring the replacement to be made in the second 
paragraph of Article 7 of the Mandate. 

The first part of Question (b) gave no difficulty, and the Court was 
unanimous in its reply 


that the provisions of Chapter XII of the Charter are applicable to 
the Territory of South-West Africa in the sense that they provide 
a means by which the Territory may be brought under the Trusteeship 
System. 
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The second part of Question (b), as to the ‘‘manner’’ in which Chapter 
XII is applicable, was taken to refer to the question 
whether the Charter imposes upon the Union of South Africa an 
obligation to place the territory under the Trusteeship System by 
means of a Trusteeship Agreement. 
This phrasing of the question was somewhat limiting, and it gave such 
difficulty that the bench was sharply divided with reference to it. By 
eight votes to six, the Court replied: 


that the provisions of Chapter XII of the Charter do not impose on 
the Union of South Africa a legal obligation to place the Territory 
under the Trusteeship System. 

The Court took the view that the language of Articles 75 and 77 of the 
Charter is permissive.** Both of these articles refer to subsequent agree- 
ments, and in the view of the Court ‘‘the parties must be free to accept 
or reject the terms of a contemplated agreement.’’ The principle derived 
from these articles is not overridden by the fact that the term ‘‘voluntary’’ 
was employed only in Article 77 (c). 

The provision in Article 80 (2) of the Charter °° was said to be ‘‘entirely 
negative in character,’’ though it is little more so than that in Article 80 (1) 
to which the Court gave a positive effect. In the view of the Court, Arti- 
cle 80 (2) does not impose on Mandatory states ‘‘a duty to negotiate and 
conclude Trusteeship Agreements,’’ nor does it create ‘‘an obligation to 
enter negotiations with a view to concluding Trusteeship Agreements.’’ 

It is to this latter point that Judge de Visscher’s dissenting opinion, 
in which Vice President Guerrero and Judges Zori¢i¢ and Badawi Pasha 
concurred generally, was addressed. Judge de Visscher interpreted Article 
80 (2) as ‘‘a direction’’ to the Mandatories ‘‘to be ready, at the earliest 
opportunity, to negotiate with a view to concluding such agreements.’’ 


28 Article 75 reads: ‘‘The United Nations shall establish under its authority an inter- 
national trusteeship system for the administration and supervision of such territories as 
may be placed thereunder by subsequent individual agreements. These territories are 
hereinafter referred to as trust territories.’’ 

Article 77 reads: 


‘*1, The trusteeship system shall apply to such territories in the following cate- 
gories as may be placed thereunder by means of trusteeship agreements: 

‘¢a. territories now held under mandate; 

‘*b, territories which may be detached from enemy states as a result of the Sec- 
ond World War; and 

‘‘e, territories voluntarily placed under the system by states responsible for their 
administration. 

‘¢2. It will be a matter for subsequent agreement as to which territories in the 
foregoing categories will be brought under the trusteeship system and upon what 
terms.’’ 

29 Article 80 (2) reads: ‘‘ Paragraph 1 of this Article shall not be interpreted as giv- 


ing grounds for delay or postponement of the negotiation and conclusion of agreements 
for placing mandated and other territories under the trusteeship system as provided for 
in Article 77.’’ 
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He insisted that in interpreting provisions which ‘‘create a well-defined 
international regime,’’ the endeavor must be ‘‘to reconcile the texts rather 
than to se them in opposition to one another.’’ Reconciling the permissive 
provisions of Articles 75, 77 and 79, with Article 80 (2), he concluded that 
though a Mandatory remains ‘‘free to reject the particular terms of a pro- 
posed agreement,’’ it has a ‘‘legal obligation to be ready to take part in 
negotiations and to conduct them in good faith with a view to concluding 
an agreement.’’ In Judge de Visscher’s view, the international system 
created by the Charter ‘‘would never have had more than a theoretical 
existence’’ if the Mandatories did not have such obligations. A similar 
obligation had been found by the Court to exist in the Railway Traffic be- 
tween Lithuania and Poland Case, in 1931; *° it was then declared that the 
obligation to negotiate did not ‘‘imply an obligation to reach an agree- 
ment.’’ 

The Court stated that the Charter ‘‘contemplated and regulated only a 
single system, the International Trusteeship System. It did not contem- 
plate a co-existing Mandates System.’’ Yet, as pointed out by Judge 
Krylov, ‘‘the Court’s answer to the second part of Question (b) may pro- 
long the co-existence of the Mandate System and the Trusteeship System.’’ 

The Court was unanimous in replying to Question (c) that 


the Union of South Africa acting alone has not the competence to 
modify the international status of the Territory of South-West Africa, 
and that the competence to determine and modify the international 
status of the Territory rests with the Union of South Africa acting 
with the consent of the United Nations. 


Article 7 (1) of the Mandate provided that ‘‘the consent of the Council 
of the League of Nations is required for any modification of the terms of 
the present Mandate.’’ The Court noted that this brought into operation 
“‘the same organ which was invested with powers of supervision in respect 
of the administration of the Mandates.’’ Its finding that the powers of 
supervision ‘‘now belong to the General Assembly’’ seems a slender basis 
for its conclusion that the United Nations (not simply the General As- 
sembly of the United Nations) is substituted for the Council of the League 
of Nations as the body which must consent to a modification of the inter- 
national status of South West Africa. A somewhat stronger reason for 
the conclusion is that the Union of South Africa itself seems to have taken 
the same view. While Judge McNair thought that with the disappearance 
of the Council of the League of Nations ‘‘the effect of the first paragraph 
of Article 7 of the Mandate has now lapsed,’’ he found a basis for the 


80 P. C. I. J., Series A/B, No. 42, p. 116. In that case, the parties had accepted a rec- 
ommendation of the Council of the League of Nations ‘‘to enter into direct negotiations 
as soon as possible.’’ It is not without interest that some national legislation—for ex- 
ample, that of the United States—imposes a duty on employers and employees in certain 
cases to exert every reasonable effort to make agreements. 
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Court’s conclusion in the resolution adopted by the Assembly of the League 
of Nations in 1946. 

If one finds some difficulty in following the reasoning offered by the 
Court for its conclusion that the United Nations is the successor to the 
League of Nations with respect to the latter’s supervisory functions under 
the ‘‘Mandate System,’’ he may nevertheless be gratified that the Court 
was able to build a bridge of historical continuity between the League of 
Nations and the United Nations. The conclusion is hardly consistent 
with the caution manifested by the General Assembly itself in its resolution 
of February 12, 1946, concerning the transfer to the United Nations of 
certain functions of the League of Nations.*! In that resolution it was 
stated that 


the General Assembly will itself examine, or will submit to the ap- 
propriate organ of the United Nations, any request from the parties 
that the United Nations should assume the exercise of functions or 
powers entrusted to the League of Nations by treaties, international 
conventions, agreements and other instruments having a _ political 
character. 


Nor can the historical continuity be said to have been a moving desideratum 
with most of the statesmen who labored in the Conference at San Francisco 
in 1945; they were actuated rather by a desire for a decided break with the 
experience of the past, and this disposition left unfortunate traces in the 
Charter. All the better it would seem to be, if the Court, acting as in this 
case within the bounds of judicial restraint, can escape some of the conse- 
quences of their limited vision. 

The Court’s opinion was considered at some length by the Fourth Com- 
mittee at the fifth session of the General Assembly, and on December 13, 
1950, the General Assembly resolved to accept the opinion and to urge the 
Government of the Union of South Africa to take the necessary steps to 
give effect to it. 

COLOMBIAN-PERUVIAN ASYLUM CASE 


This proceeding was instituted on October 15, 1949, by an application 
by the Colombian Government. Reference was made in the application to 
the Act of Lima of August 31, 1949, in which the Governments of Colombia 
and Peru had agreed that proceedings might be instituted on the application 
of either party ‘‘ without this being regarded as an unfriendly act.’’ Colom- 
bia was represented before the Court by Professor J. M. Yepes as Agent, 
and by Alfredo Vasquez as Advocate; Peru was represented by Carlos 
Sayan Alvarez as Agent, with the assistance of Felipe Tudela y Barreda, 
Fernando Morales Macedo R. and Juan José Calle y Calle, and by Professor 
Georges Scelle and Julio Lépez Olivan as Counsel. 


81 Resolutions adopted by the General Assembly, First Sess., Pt. I, Jan. 10—Feb. 14, 
1946, p. 35. 
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Availing themselves of the privilege accorded by Article 31 (3) of the 
Statute, each of the parties designated a Judge ad hoc; José Joaquin 
Caicedo Castilla was designated to serve in this capacity by Colombia, and 
Luis Alayza y Paz Soldin by Peru. Oral proceedings in the case were held 
on September 26-29, and October 2-9, 1950. In the course of the oral 
proceedings, the final submissions of the parties were formulated. The 
counter-claim advanced by Peru in its counter-memorial was amended dur- 
ing the oral proceedings by the addition of a request for a ruling on the 
maintenance of the asylum at the present time. Colombia asked the Court 
to adjudge and declare: 


I.—That the Republic of Colombia, as the country granting asylum, 
is competent to qualify the offence for the purpose of the said asylum, 
within the limits of the obligations resulting in particular from the 
Bolivarian Agreement on Extradition of July 18th, 1911, and the 
Havana Convention on Asylum of February 20th, 1928, and of Amer- 
ican international law in general; 

II. —That the Republic of Peru, as the territorial State, is bound 
in the case now before the Court to give the guarantees necessary for 
the departure of M. Victor Ratil Haya de la Torre from the country, 
with due regard to the inviolability of his person. 


On the Peruvian counter-claim, Colombia submitted: 


1. That the counter-claim presented by the Peruvian Government 
on March 21st, 1950, is not admissible because of its lack of direct 
connexion with the Application of the Colombian Government ; 
2. That the new counter-claim, irregularly presented on October 
3rd, 1950, in the form of a submission upon allegations made during 
the oral debate, is not admissible on the grounds that: 
(a) It was presented in violation of Article 63 of the Rules of the 
Court; 

(6) The Court has no jurisdiction to take cognizance of it; 

(c) It has no direct connexion with the Application of the Colombian 
Government. 


Peru asked the Court 


To set aside submissions I and II of the Colombian Memorial. 

To set aside the submissions which were presented by the Agent 
of the Colombian Government at the end of his oral statement on 
October 6th, 1950, in regard to the counter-claim of the Government 
of Peru, and which were repeated in his letter of October 7th, 1950; 


and to adjudge and declare 


As a counter-claim, under Article 63 of the Rules of Court and in 
the same decision, that the grant of asylum by the Colombian Ambas- 
sador at Lima to Victor Rail Haya de la Torre was made in violation 
of Article 1, paragraph 1, and of Article 2, paragraph 2, item 1 
(inciso primero), of the Convention on Asylum signed in 1928, and that 
in any case the maintenance of the asylum constitutes at the present 
time a violation of that treaty. 
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A military rebellion which took place in Peru on October 3, 1948, was 
suppressed on the same day. On the following day, a state of siege was 
declared, suspending certain constitutional rights; and the President of 
Peru issued a decree, charging the American People’s Revolutionary Al- 
liance, the ‘‘ Aprista Party,’’ with responsibility for the rebellion, declaring 
that this party had placed itself outside the law, and stating that its 
leaders would be brought to justice in the national courts. On October 
11, an examining magistrate issued an order opening proceedings against 
Victor Ratil Haya de la Torre and others, for the crime of military rebel- 
lion; the detention of such persons was later ordered. On November 16 
and on each of the two following days, a public summons was published in 
the official gazette, Hl Peruano, requiring the accused persons to report to 
the magistrate to answer the accusation of the crime of military rebellion. 

About 9:00 p.m. on January 3, 1949, Haya de la Torre, a Peruvian na- 
tional who had been a leader of the ‘‘Aprista Party,’’ sought and was 
granted asylum in the Colombian Embassy in Lima. On the following day, 
the Colombian Ambassador informed the Peruvian Minister for Foreign 
Affairs and Worship of his action, and requested a safe-conduct to enable 
Haya de la Torre to leave the country. On January 14, 1949, the Ambas- 
sador informed the Minister that in accordance with Article 2 of the Con- 
vention of Montevideo of December 26, 1933, the Government of Colombia 
had qualified Haya de la Torre ‘‘as a political refugee.’’ No safe-conduct 
having been granted, the extension of the asylum was continued. 

The first judgment of the Court was given on November 20, 1950.°2 By 
fourteen votes to two, it rejected the first submission of Colombia, insofar 
as it involved a right for Colombia to qualify the nature of the offense by 
a unilateral and definitive decision binding on Peru. The Court admitted 
that a diplomatic representative was competent to make ‘‘a provisional 
qualification of any offence alleged to have been committed by the refugee,’’ 
but stated that such a qualification could be contested by the territorial 
state. Here Colombia claimed competence to make a qualification by a uni- 
lateral and definitive decision binding on Peru. 

The Colombian Government had invoked Articles 4 and 18 of the 
Bolivarian Agreement on Extradition of 1911.** Article 4 dealt with extra- 
dition, a matter which the Court distinguished from ‘‘diplomatic asylum,’’ 
because the latter involves ‘‘a derogation from territorial sovereignty.’’ 
In Article 18 of the Agreement the parties had recognized ‘‘the institution 
of asylum in conformity with the principles of international law’’; the 
Court stated that these principles ‘‘do not recognize any rule of unilateral 
and definitive qualification by the State granting diplomatic asylum.”’ 


327, C. J. Reports, 1950, p. 266; this JourRNAL, below, p. 179. 
38 Colombia, Tratados, Convenciones y Acuerdos aprobados por el Congreso Nacional 
de 1913, p. 15; Peru, 2 Tratados, Convenciones y Acuerdos vigentes (1936), p. 162. 
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Colombia also invoked the Havana Convention on Asylum of 1 
but the Court could find no provision in that Convention ‘‘conferring 
State granting asylum a unilateral competence to qualify the offenc 
definitive and binding effect for the territorial State.’’ Nor was 
competence ‘‘inherent in the institution of diplomatic asylum.”’ 

The Montevideo Convention on Political Asylum of 1933 °° we 
invoked by Colombia. Article 2 of this Convention provides that the 
ment of political delinquency concerns the state which offers asylur 
Peru had not ratified the Montevideo Convention, the Court said it could not 
be invoked against Peru. Colombia contended, however, that this Conven- 
tion merely codified principles ‘‘already recognized by Latin-American 
custom,’’ and that it was valid against Peru ‘‘as a proof of customary law’’; 
this argument was made in connection with Colombia’s reliance on 
‘‘ American international law in general.’’ The Court noted that only a 
limited number of states, ‘‘not more than eleven,’’ had ratified the Monte- 
video Convention. With regard to the actual practice of American States, 
the Court stated that the facts brought to its knowledge disclosed 


so much uncertainty and contradiction, so much fluctuation and dis- 
erepancy in the exercise of diplomatic asylum and in the official views 
expressed on various occasions, there has been so much inconsistency 
in the rapid succession of conventions of asylum, ratified by some 
States and rejected by others, and the practice has been so much in- 
fluenced by considerations of political expediency in the various cases, 
that it is not possible to discern in all this any constant and uniform 
usage, accepted as law, with regard to the alleged rule of unilateral 
and definitive qualification of the offence. 


The Court was therefore unable to find that the Colombian Government 
had proved the existence of the custom contended for. 

With respect to Colombia’s second submission, asserting the obligation 
of Peru to give guarantees for the departure of Haya de la Torre, the 
Court’s analysis of Article 2 (4) (item 3) of the Havana Convention ** led 
to the conclusion that Peru was bound to grant a safe-conduct only after it 


84132 League of Nations Treaty Series, p. 323; 4 Hudson, International Legislation, 
p- 2412; this JouRNAL, Supp., Vol. 22 (1928), p. 158. When this Convention was 
adopted by the Sixth International Conference of American States in 1928, the Delega- 
tion of the United States made an ‘‘explicit reservation’’ that ‘‘the United States does 
not recognize or subscribe to as part of international law, the so-called doctrine of 
asylum.’’ Ibid., p. 159. Ratifications of the Convention were deposited by fourteen 
American states, including Colombia and Peru. 

856 Hudson, International Legislation, p. 607; this JourNAL, Supp., Vol. 28 (1934), 
p. 70. 

36 Article 2 (4) (item 3) provides: ‘‘The Government of the State may require that 
the refugee be sent out of the national territory within the shortest time possible; and 
the diplomatic agent of the country who has granted asylum may in turn require the 
guaranties necessary for the departure of the refugee with due regard to the inviolabil- 
ity of his person, from the country.’’ 
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had exercised the option to require the departure of the refugee from Peru. 
As Peru had not requested the departure, it had no duty to give a safe- 
conduct. By fifteen votes to one, therefore, Colombia’s second submission 
was rejected. 

In its original counter-claim, Peru sought a declaration that asylum had 
been given to Haya de la Torre in violation of provisions in the Havana 
Convention of 1928. The Court first dealt with this original counter-claim 
without regard to the addition made in the course of the oral proceedings. 
The counter-claim was intended to put an end to the dispute. The Court 
observed that it did not raise ‘‘the question of the possible surrender of the 
refugee to the territorial authorities,’’ that this question had not been 
raised in the proceedings before the Court, and that in fact Peru had not 
requested a surrender of the refugee. 

The admissibility of the counter-claim was contested by Colombia on the 
ground that it was ‘‘not directly connected with the subject-matter of the 
Application.’’ The Court could not accept this view. The counter-claim 
disputed the regularity of the asylum, and Colombia’s demand for a safe- 
conduct rested largely on that regularity. A direct connection was ‘‘thus 
clearly established.’’ 

Concerning the expression ‘‘the grant of asylum’’ employed in the 
eounter-claim, the Court said: 


The grant of asylum is not an instantaneous act which terminates with 
the admission, at a given moment, of a refugee to an embassy or lega- 
tion. Any grant of asylum results in, and in consequence logically 
implies, a state of protection; the asylum is granted as long as the 
continued presence of the refugee in the embassy prolongs this pro- 
tection. 


Peru first invoked in support of its counter-claim Article 1 (1) of the 
Havana Convention, which excludes the grant of asylum ‘‘to persons ac- 
cused or condemned for common crimes.’’ But the Court thought that 
Peru had failed to prove that the acts of which Haya de la Torre was ac- 
eused before January 3/4, 1949, constituted common crimes. On this 
point, the counter-claim was rejected by the Court by fifteen votes to one. 

Article 2 (2) (item 1) of the Havana Convention, put forward as a second 
basis of the counter-claim, provides that ‘‘asylum may not be granted except 
in urgent cases and for the period of time strictly indispensable for the 
person who has sought asylum to ensure in some other way his safety.’’ 
The Court viewed the conditions prescribed as ‘‘ designed to give guarantees 
to the territorial State,’’ and as serving ‘‘as the consideration for the obliga- 
tion which that State assumes to respect asylum.”’ 

The essential justification for asylum was declared to be ‘‘the imminence 
or persistence of a danger for the person of the refugee.’’ The circum- 
stances that during a period of several months Haya de la Torre had ap- 
parently been in hiding, had refused to obey the summons of the legal 


| 


24 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


authorities, and had not followed the example of several of his co-accused 
in seeking diplomatic asylum, made it prima facie ‘‘difficult to speak of 
urgency’’ in this case. Colombia had advanced, however, a ‘‘danger of 
political justice by reason of the subordination of the Peruvian judicial 
authorities to the instructions of the Executive.’’ In reply, the Court said 
that it had not been shown that the existence of a state of siege implied such 
subordination. In principle, ‘‘asylum cannot be opposed to the operation 
of justice,’’ though it ‘‘ protects the political offender against any measures 
of a manifestly extra-legal character which a government might take or at- 
tempt to take against its political opponents.’’ The Court rejected the 
argument 

that the Havana Convention was intended to afford a quite general 

protection of asylum to any person prosecuted for political offences, 

either in the course of revolutionary events, or in the more or less 


troubled times that follow, for the sole reason that it must be assumed 
that such events interfere with the administration of justice. 


As to the numerous eases of asylum cited by Colombia, the Court found 
it difficult to assess their value as precedents tending to establish a legal 
obligation. In general, territorial states have for reasons of convenience 
or simple political expediency recognized the asylum, without feeling bound 
by a legal obligation. 

The Court found that ‘‘on January 3rd/4th, 1949, there did not exist 
a danger constituting a case of urgency’’ under Article 2 (2) (item 1) of 
the Havana Convention. It added, however, that ‘‘this finding implies no 
criticism of the Ambassador of Colombia.’’ The Court found also that 
under the circumstances the asylum had been prolonged for a reason not 
recognized in Article 2 (2) of the Convention. 

These findings called for the allowance of the original counter-claim of 
Peru. It was therefore unnecessary for the Court to consider the addition 
submitted by Peru during the oral proceedings, ‘‘that in any case the 
maintenance of the asylum constitutes at the present time a violation of 
the treaty.’’ This addition had been intended as a substitution for the 
counter-claim in its original form if the latter were rejected, and it disap- 
peared when the counter-claim was allowed. 

The Court’s final conclusion, adopted by ten votes to six, was that the 
grant of asylum by the Colombian Government was not made in conform- 
ity with Article 2, paragraph 2 (item 1) of the Havana Convention. 

The dissenting opinions by Judges Alvarez, Badawi Pasha, Read and 
Azevedo, and by Judge ad hoc Caecedo, dealt chiefly with the question of 
urgency. 

After the rendition of the Court’s judgment and on the same day * the 


87 According to a despatch appearing in the New York Times in the early morning of 
Nov. 20, 1950, somewhat accurate forecasts as to the contents of the judgment seem to 
have been current at The Hague on the day before the judgment was announced. 


THE TWENTY-NINTH YEAR OF THE WORLD COURT 25 


Colombian Agent addressed a letter to the Registrar stating that under 
Article 60 of the Statute and Articles 79 and 80 of the Rules of Court, 
the Colombian Government requested an interpretation of the judgment. 
This request sought the Court’s answer to three questions: 


First.—Must the Judgment of November 20th, 1950, be interpreted 
in the sense that the qualification made by the Colombian Ambassador 
of the offence attributed to M. Haya de la Torre, was correct, and that, 
consequently, it is necessary to attribute legal effect to the above- 
mentioned qualification, in so far as it has been confirmed by the Court? 

Second.—Must the Judgment of November 20th, 1950, be inter- 
preted in the sense that the Government of Peru is not entitled to de- 
mand the surrender of the political refugee M. Haya de la Torre, and 
that, consequently, the Government of Colombia is not bound to sur- 
render him even in the event of this surrender being requested? 

Third.—Or, on the contrary, does the Court’s decision on the coun- 
ter-claim of Peru imply that Colombia is bound to surrender the ref- 
ugee Victor Ratil Haya de la Torre to the Peruvian authorities, even 
if the latter do not so demand, in spite of the fact that he is a political 
offender and not a common criminal, and that the only convention ap- 
plicable to the present case does not order the surrender of political 
offenders ? 


This request was treated as introducing a fresh proceeding in the ease. 

On November 20, 1950, the Colombian request was communicated to the 
Agent of Peru, whose reply of November 22 contended that the request was 
inadmissible. On November 24, 1950, the Agent of Colombia stated in a 
communication to the Court that the main purpose of the request for in- 
terpretation was 


to obtain a declaration stating whether, in rejecting the Peruvian 
counter-claim ‘‘as far as it is founded on a violation of Article 1, para- 
graph 1, of the Convention on Asylum signed at Havana in 1928,’’ it 
was the Court’s intention to say that Colombia is not bound to sur- 
render M. Haya de la Torre to the Peruvian authorities. 


In a judgment adopted by twelve votes to one and announced on No- 
vember 27, 1950, the Court declared the request for interpretation to be 
inadmissible.** Article 60 of the Statute was held to lay down two condi- 
tions for admissibility of such a request, and neither of the conditions was 
met in this case. 

The first condition is that the purpose of a request for interpretation 
must be to obtain a clarification of the meaning and the scope of what the 
Court has decided with binding force: 


It is the duty of the Court not only to reply to the questions as stated 
in the final submission of the parties, but also to abstain from deciding 
points not included in those submissions. 


38I. C. J. Reports, 1950, p. 395. Judges Zoritié, Badawi Pasha and Azevedo did not 
participate in this phase of the case. 
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The three questions posed in the Colombian request related to questions 
which had not been placed before the Court and which the Court had not 
decided. The object of these questions was to obtain ‘‘a decision on ques- 
tions which the Court was not called upon by the Parties to answer.”’ 

The second condition in Article 60 requires the existence of a ‘‘dispute 
as to the meaning or scope of the judgment.’’ No such dispute existed in 
this case. The mere facts that one party found the judgment obscure, and 
that the other deemed it to be perfectly clear, did not create a dispute. 
The Court added that ‘‘the very date of the Colombian Government’s re- 
quest for interpretation shows that such a dispute could not possibly have 
arisen in any way whatever.’’ 


SEconp COoLOMBIAN-PERUVIAN ASYLUM CASE 


On November 28, 1950, the Government of Peru requested that Haya de 
la Torre be surrendered to its custody. On December 6, 1950, the Gov- 
ernment of Colombia replied that it did not consider itself bound to comply 
with this request. 

On December 13, 1950, the Colombian Minister to The Netherlands filed 
an application with the Registry of the Court, instituting a new proceeding 
against Peru. To establish the jurisdiction of the Court, the application 
invoked, in addition to Articles 36 and 37 of the Statute of the Court, the 
Protocol of Friendship and Codperation between Colombia and Peru, 
signed at Rio de Janeiro on May 24, 1934, ratifications of which were ex- 
changed on September 27, 1935.°° The application requested the Court 
**to determine the manner in which effect shall be given to the judgment of 
November 20, 1950’’; and particularly to state whether Colombia is, or is 
not, bound to deliver the refugee to the Government of Peru. Alterna- 
tively, in the event that the above claim should be dismissed, it asked the 
Court to adjudge ‘‘whether, in accordance with the law in force between 
the Parties and particularly American international law, the Government 
of Colombia is, or is not, bound to deliver M. Victor Rat Haya de la Torre 


89 Art. 7 of this Protocol provides: ‘‘Colombia and Peru solemnly bind themselves 
not to make war on each other nor to employ force, directly or indirectly, as a means of 
solving their present problems or any others that may arise hereafter. If in any even- 
tuality they fail to solve such problems by direct diplomatic negotiations, either of the 
High Contracting Parties may have recourse to the procedure established by Article 36 
of the Statute of the Permanent Court of International Justice, nor may the jurisdic- 
tion of the Court be excluded or limited by any reservations that either Party may have 
made when subscribing to the Optional Clause. 

‘Sole sub-section. In this case, when judgment has been delivered, the High Con- 
tracting Parties undertake to concert means of putting it into effect. Should they fail 
to reach an agreement, the necessary powers shall be conferred upon the Permanent 
Court, in addition to its ordinary competence, to make effective the judgment in which it 
has declared one of the High Contracting Parties to be in the right.’’ 164 League of 
Nations Treaty Series, p. 21. 
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to the Government of Peru.’’ The application also contained a declara- 
tion that the Colombian Government would be prepared to accept a deci- 
sion ex aequo et bono if the Government of Peru agreed; the view was ex- 
pressed that as Article 7 of the Protocol of Rio de Janeiro did not provide 
for such jurisdiction, Colombia could not make this request unilaterally. 
The texts of the Peruvian request of November 28, and the Colombian 
reply of December 6, 1950, were annexed to the application. 

Time-limits for the filing of documents of the written proceedings were 
fixed by the President’s order of January 3, 1951. 


ANGLO-NORWEGIAN FISHERIES CASE 


The proceedings in this case were instituted by an application by the 
United Kingdom, communicated to the Registry of the Court on September 
28, 1949. Time-limits for the submission of the United Kingdom memorial, 
the Norwegian counter-memorial, the United Kingdom reply and the Nor- 
wegian rejoinder were fixed by the Acting President’s order of November 
9, 1949.*° 

By a letter of March 7, 1950, the Norwegian Agent requested that the 
time-limit for the presentation of the counter-memorial be extended from 
May 31, 1950, to July 31, 1950. The British Agent stated that he did not 
object to this request provided that it be granted only subject to the condi- 
tion that if judgment in the case should not be given before the opening of 
the third fishing season [apparently the third season after the institution 
of the proceedings], the impugned Norwegian decree of 1935 should not be 
applied beyond certain lines. By an order of March 29, 1950, the Court 
granted the extension requested by Norway unconditionally, observing that 
the condition proposed by the Agent of the United Kingdom ‘‘could be 
satisfied only by resorting to the procedure appropriate thereto.’’ By an 
order of October 4, 1950, the time-limits for the reply and the rejoinder were 
extended, the latter to expire on January 31, 1951.* It is to be anticipated 
that oral proceedings may be begun by the summer of 1951. 


RIGHTs OF AMERICAN NATIONALS IN Morocco 


On October 28, 1950, the Government of the French Republic transmitted 
to the Court an application instituting a proceeding against the United 
States with reference to a dispute growing out of the Dahir issued by the 
Shereefian Government of Morocco on December 30, 1948. To establish the 
jurisdiction of the Court, the applicant invoked the declarations under 
Article 36 (2) of the Statute recognizing the Court’s compulsory jurisdic- 
tion, made on behalf of the United States on August 26, 1946, and on be- 
half of France on February 18, 1947. Yet the parties to the dispute seem 


401. C. J. Reports, 1949, pp. 234-235. See this JourNnaL, Vol. 44 (1950), p. 22. 
411. C. J. Reports, 1950, pp. 62, 263. The time-limit was later extended. 
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to have been in accord upon the action taken by the French Government. 
A translation of the application was released to the press by the Depart- 
ment of State in Washington on the day before the application was pre- 
sented to the Court, and at that time it was stated by the Department that 
‘‘the United States is committed to submit to the compulsory jurisdiction 
of the Court in cases of this type.’’ * 

By the Dahir of December 30, 1948, the Shereefian Government adopted 
measures, in pursuance of an exchange control régime established in 1939, 
subjecting to license certain imports which did not involve an official alloca- 
tion of currency, and limiting such imports to a number of products. The 
application stated that the Government of the United States had claimed 
that these measures affected, in an essential point, American rights under 
its treaties with Morocco, and had contended that no Moroccan law or regu- 
lation could be applied to American nationals in Morocco without its pre- 
vious consent, reliance being placed on the Treaty of September 16, 1836, 
between the United States and the Emperor of Morocco, and on the General 
Act of Algeciras of April 7, 1906. A provisional and temporary agreement 
had been concluded by the United States and France on September 4, 
1949, modified and extended on December 31, 1949; ** but the application 
stated that in a note of October 3, 1950, the United States had indicated an 
intention to denounce the agreement. The position taken by the Govern- 
ment of the United States may have been due to a provision in the Foreign 
Aid Appropriation Act, 1950 (P. L. 759), approved by the President on 
September 6, 1950, that ‘‘after November 1, 1950, no funds herein ap- 
propriated shall be made available to any nation of which a dependent area 
fails in the opinion of the President to comply with any treaty to which the 
United States and such dependent area are parties.’’ 4 

The French Government asked the Court to declare: 


That the privileges of the nationals of the United States of America 
in Moroceo are only those which result from the text of Articles 20 and 
21 of the Treaty of September 16th, 1836, and that, since the most- 
favoured-nation clause contained in Article 24 of the said treaty can 
no longer be invoked by the United States in the present state of the 
international obligations of the Shereefian Empire, there is nothing 
to justify the granting to the nationals of the United States of pref- 
erential treatment which would be contrary to the provisions of the 
treaties ; 

That the Government of the United States of America is not entitled 
to claim that the application of all laws and regulations to its nationals 
in Morocco requires its express consent ; 

That the nationals of the United States of America in Moroceo are 


42 Press Release No. 1111, of Oct. 27, 1950. 

43 Department of State Bulletin, Vol. 22, No. 550 (Jan. 16, 1950), p. 98. 

44 The Department of State announced on Oct. 27, 1950, that in view of the application 
being made to the Court, the President had decided to make no determination regarding 
compliance with treaties until the decision of the Court had been given. 
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subject to the laws and regulations in force in the Shereefian Empire, 
and in particular the regulation of December 30th, 1948, on imports 
not involving an allocation of currency, without the prior consent of 
the United States Government; 

That the Dahir of December 30th, 1948, concerning the regulation 
of imports not involving an allocation of currency, is in conformity 
with the economic system which is applicable to Morocco, according 
to the conventions which bind France and the United States. 


The French Republic designated André Gros as its Agent, and Adrian S. 
Fisher was named as Agent of the United States. 

By an order of November 22, 1950, the Court fixed time-limits for the 
presentation of the documents of the written proceedings, the latest being 
November 1, 1951. 


RESERVATIONS TO THE GENOCIDE CONVENTION 


The Genocide Convention opened to signature by the General Assembly 
on December 9, 1948, was brought into force as a result of the deposit of 
ratifications on or before October 14, 1950,*° by Australia, Ecuador, El 
Salvador, Ethiopia, France, Guatemala, Haiti, Iceland, Israel, Liberia, 
Norway, Panama, Philippines and Yugoslavia, and the deposit of acces- 
sions ** by Bulgaria, Cambodia, Ceylon, Costa Rica, Jordan, Korea, Monaco, 
Saudi Arabia, Turkey and Viet-Nam. 

Reservations to Articles [IX and XII were made at the time of signature 
of the Convention by the Soviet Union, Byelorussia, Ukraine and Czecho- 
slovakia; ** these states have not proceeded to deposit their ratifications. 
In its ratification deposited on July 7, 1950, the Republic of the Philippines 
made reservations to Articles IV, VI, VII and IX of the Convention; the 
Bulgarian accession to the Convention deposited on July 21, 1950, con- 
tained reservations to Articles IX and XII. Objections to some or all of 
these reservations were expressed by Australia, Ecuador and Guatemala, 
states which deposited ratifications. 

On October 14, 1950, the Secretary General drew up a procés-verbal of 
the deposit of ratifications as provided for in Article XIII, the purpose of 
which was to fix the date from which ‘‘the ninetieth day following the date 
of deposit of the twentieth instrument of ratification or accession’’ on 
which the Convention should enter into force, was to be counted. It was 
unnecessary at that time to assess the legal force of the Bulgarian and 


45 The Convention has effect from January 12, 1951. For text of Convention and res- 
ervations see Supplement to this JOURNAL, p. 7. 

46 Under a resolution of the General Assembly of Dec. 3, 1949, invitations to sign or 
accede to the Convention were extended to each non-member of the United Nations which 
is or may become an active member of a specialized agency or a party to the Court’s 
Statute. Under Art. XI of the Convention, all of the nineteen non-member states which 
received such an invitation were permitted to accede after January 1, 1950. 

47 For text of reservations see this JOURNAL, Vol. 44 (1950), p. 128. 
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Philippine reservations, as twenty-two ratifications or accessions without 
reservations had been deposited when the procés-verbal was drawn up.*® 

On November 16, 1950, the General Assembly adopted a resolution re- 
questing the Court to give an advisory opinion on the following questions: 


In so far as concerns the Convention on the Prevention and Punish- 
ment of the Crime of Genocide in the event of a State ratifying or 
acceding to the Convention subject to a reservation made either on 
ratification or on accession, or on signature followed by ratification : 


I. Can the reserving State be regarded as being a party to the 
Convention while still maintaining its reservation if the reserva- 
tion is objected to by one or more of the parties to the Conven- 
tion but not by others? 


II. If the answer to question I is in the affirmative, what is the 
effect of the reservation as between the reserving State and: 


(a) The parties which object to the reservation? 
(b) Those which accept it? 


III. What would be the legal effect as regards the answer to question 
I if an objection to a reservation is made: 


(a) By a signatory which has not yet ratified? 
(b) By a State entitled to sign or accede but which has not 
yet done so? 


By an order of December 1, 1950,** the President of the Court fixed 
January 20, 1951, as the date of expiry of the time-limit for the submission 
of written statements on these questions; and a willingness was indicated 
to receive statements from the states invited to sign the Genocide Conven- 
tion, as well as from the International Labor Organization and the Organi- 
zation of American States. 


PARTIES TO THE CouRT’s STATUTE 


On March 29, 1950, the Principality of Liechtenstein deposited with the 
Secretary General its accession to the Statute of the Court on the conditions 
set by the General Assembly on December 1, 1949. The declaration of ac- 
cession reads as follows: 


The Government of the Principality of Liechtenstein, duly author- 
ized by His Serene Highness, the Reigning Prince Francois Joseph II, 
in accordance with the Order of the Diet of the Principality of 
Liechtenstein dated 9 March 1950, which came into force on 10 March 
1950, 


48 The Secretariat of the United Nations deserves an accolade for its ingenuity in ar- 
ranging for the simultaneous deposit of five ratifications or accessions on Oct. 14, 1950, 
thus obviating a delicate question. 
49T, C. J. Reports, 1950, p. 406. 
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Declares by these presents that, in order to become a party to the 
Statute of the International Court of Justice dated 26 June 1945, the 
Principality of Liechtenstein accepts the three conditions laid down 
by the General Assembly of the United Nations in a resolution of 1 
December 1949, to wit: 


(a) that it accepts the provisions of the said Statute; 

(b) that it accepts all the obligations of a Member of the United 
Nations under Article 94 of the Charter of the United Nations 
of 26 June 1945; 

(c) that it undertakes to contribute to the expenses of the Inter- 
national Court of Justice such equitable amount as the General 
Assembly of the United Nations shall assess from time to time 
after consultation with the Government of the Principality of 
Liechtenstein. 


Switzerland, also a non-member of the United Nations, had previously ac- 
ceded to the Statute on the same conditions. 
The Republic of Indonesia became a party to the Statute by reason of 
its admission to membership in the United Nations on September 28, 1950. 
Sixty-two states were thus parties to the Statute of the Court at the 
close of 1950. 


DECLARATIONS RECOGNIZING THE CouRT’s COMPULSORY JURISDICTION 


On June 13, 1950, Thailand renewed, for a period of ten years as from 
May 3, 1950, its declaration under Article 36 (2) of the Statute, first made 
in 1929. Only two states made new declarations during the year 1950 
under Article 36 (2) of the Court’s Statute recognizing the compulsory 
jurisdiction of the Court. At the time of its accession to the Statute on 
March 29, 1950, such a declaration was made by Liechtenstein, for an in- 
definite period subject to termination on one year’s notice. 

The following declaration, deposited on October 11, 1950, was made on 
behalf of Israel (translation from the French) : 


On behalf of the Government of Israel, and subject to ratification, 
I declare that Israel recognizes as compulsory ipso facto and without 
special agreement, in relation to all other Members of the United 
Nations and to any non-member State which becomes a party to the 
Statute of the International Court of Justice pursuant to Article 93, 
paragraph 2 of the Charter and which accepts the same obligation 
(that is, subject to reciprocity) the jurisdiction of the International 
Court of Justice in conformity with Article 36, paragraph 2 of the 
Statute of the said Court in all legal disputes concerning situations or 
facts which may arise after the date of deposit of the instrument of 
ratification of this declaration, and, in particular, which do not in- 
volve a legal title created or conferred by a Government or authority 
other than the Government of the State of Israel or an authority under 
the jurisdiction of that Government. 


32 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


This declaration does not apply: 


(a) to any dispute in respect of which the parties have agreed or 
shall agree to have recourse to another means of peaceful settle- 
ment; 

(b) to any dispute relating to matters which are essentially within 
the domestic jurisdiction of the State of Israel; 

(ec) to any dispute between the State of Israel and another State 
which refuses to establish or maintain normal relations with it. 


The present declaration has been made for five years as from the 
date of deposit of the instrument of ratification. 


No ratification of this declaration had been deposited down to the end 
of 1950. 

The thirty-four declarations now in force recognizing the Court’s com- 
pulsory jurisdiction,®® were made by the following states: 


*Australia *Haiti Pakistan 
Belgium Honduras *Panama 
Bolivia *India Philippine Republic 
Brazil *Tran Salvador 
*Canada Liechtenstein Sweden 
China *Luxembourg Switzerland 
*Colombia Mexico *Thailand 
Denmark Netherlands Turkey 
*Dominican Republic *New Zealand *Union of South Africa 
France *Nicaragua *United Kingdom 
Guatemala Norway United States of America 
*Uruguay 


The declarations of sixteen of these states, indicated by asterisks, were 
made prior to the revision of the Court’s Statute in 1945, but they continue 
in force by reason of the provision in Article 37 of the Statute of the 
Court. 

Few people will find it a satisfactory record that five years after the 
entry into force of the Charter, declarations by only thirty-two of the 
sixty Members of the United Nations are in force. A determined effort 
was made by the delegates of many states at the San Francisco Conference 
in 1945 to eliminate the optional character of Article 36 (2). Their failure 
to attain this result was due, chiefly, to the positions taken by the Union 
of Soviet Socialist Republics and the United States of America. It might 
have been expected that in the period of five years more of the states en- 
gaged in that effort would have exercised the option open to them by the 
text adopted. The experience of the intervening years has served to em- 


50 Paraguay is also included in the list published in the Court’s Yearbook for 1949- 
1950, pp. 44, 165. Ethiopia and Greece, as parties to the Geneva General Act of Sept. 
26, 1928, have recognized the jurisdiction of the Court provided for in that Act. 
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blazon the unfortunate failure in 1945 to endow the Court with some com- 
pulsory jurisdiction as to all Members of the United Nations. 

The revised General Act for the Pacific Settlement of International Dis- 
putes, adopted by the General Assembly on April 28, 1949, entered into 
foree on September 20, 1950, in consequence of the deposits of accessions by 
Belgium (December 23, 1949) and Sweden (June 22, 1950). The previous 
declarations of these states, made under Article 36 (2) of the Court’s 
Statute, are valid only for limited periods of time. 

It is of interest to note that Article 18 of the Convention on the Declara- 
tion of Death of Missing Persons, opened for accession on April 6, 1950, 
contains the following provision for the settlement of disputes: 


If a dispute shall arise between Contracting States relating to the 
interpretation or application of the present Convention, and if such 
dispute has not been settled by other means, it shall be referred to 
the International Court of Justice. The dispute shall be brought 
before the Court either by the notification of a special agreement or by 
a unilateral application of one of the Parties to the dispute. 


JURISDICTION UNDER THE GENOCIDE CONVENTION 


The Genocide Convention, brought into force on October 14, 1950, with 
effect from January 12, 1951, provides in Article IX: 


Disputes between the Contracting Parties relating to the interpreta- 
tion, application or fulfilment of the present Convention, including 
those relating to the responsibility of a State for genocide or any of 
the other acts enumerated in Article III, shall be submitted to the In- 
ternational Court of Justice at the request of any of the parties to the 
dispute. 


Insofar as this article provides for the settlement of disputes relating to the 
interpretation, application or fulfilment (in French, exécution) of the Con- 
vention, it is a stock provision not substantially unlike that found in many 
multipartite instruments. 

The article goes further, however, in ‘‘including’’ among such disputes 
‘‘those relating to the responsibility of a State for genocide or any of the 
other acts enumerated in Article III.’’ As no other provision in the Con- 
vention deals expressly with state responsibility, it is difficult to see how a 
dispute concerning such responsibility can be included among disputes re- 
lating to the interpretation or application or fulfilment of the Convention. 
In view of the undertaking of the parties in Article I to prevent genocide, 
it is conceivable that a dispute as to state responsibility may be a dispute 
as to fulfilment of the Convention. Yet read as a whole, the Convention 
refers to the punishment of individuals only; the punishment of a state is 
not adumbrated in any way, and it is excluded from Article V by which the 
parties undertake to enact punitive legislation. Hence the ‘‘responsibility 
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of a State’’ referred to in Article [IX is not criminal liability." Instead it 
is limited to the civil responsibility of a state, and such responsibility is gov- 
erned, not by any provisions of the Convention, but by general interna- 
tional law. 

In its ratification of the Convention, the Republic of the Philippines 
stated that it did not consider Article IX ‘‘to extend the concept of State 
responsibility beyond that recognized by the generally accepted prin- 
ciples of international law.’’ This interpretation is so imperative that the 
statement of it would seem to have resulted from unnecessary precaution.*” 

Various reservations have been made to Article IX. At the time of sig- 
nature of the Convention, the Soviet Union, Ukraine, Byelorussia and 
Czechoslovakia declined to consider the article as binding insofar as they 
were concerned, and declared that as regards Article IX they maintained 
‘‘the position that in each particular case the agreement of all parties to 
the dispute is essential for the submission of any particular dispute to 
the International Court for decision.’’ A similar position was taken by 
Bulgaria in reservations made in its accession to the Convention. If this 
position represents a general view which is not confined to disputes relating 
to the Genocide Convention, it runs squarely counter to the provision in 
Article 40 of the Statute permitting the institution of proceedings in certain 
eases by the application of a single party to a dispute, and it would seri- 
ously restrict the rdle of the Court in the interpretation and application of 
international legislative instruments. 


AVAILABILITY OF DOCUMENTS OF WRITTEN PROCEEDINGS 


The writer ventures to offer a suggestion with regard to the Court’s 
practice concerning the documents of the written proceedings in contested 
cases. Cases pending before the Court frequently involve questions of a 
wide general interest. After a case is disposed of by the Court’s rendition 
of a final judgment, all the documents of the written proceedings—if the 
ease is begun by an application, these will usually consist of a memorial, 
a counter-memorial, a reply and a rejoinder—as well as the stenographic 


51 In the course of the drafting of the Convention by the Sixth Committee of the Gen- 
eral Assembly, the Delegation of the United Kingdom withdrew its proposal to impose 
criminal responsibility on states (U.N. Doc. A/C.6/236) and supported the imposition of 
civil responsibility. General Assembly, 3rd Sess., Pt. I, Official Records, Sixth Commit- 
tee, pp. 428, 440. 

52 In presenting the Convention for the advice and consent of the Senate on June 16, 
1949, the President of the United States endorsed a recommendation by the Acting Sec- 
retary of State that such action be taken ‘‘with the understanding that article IX shall 
be understood in the traditional sense of responsibility to another state for injuries sus- 
tained by nationals of the complaining state in violation of principles of international 
law, and shall not be understood as meaning that a state can be held liable in damages 
for injuries inflicted by it on its own nationals.’’ This understanding was recommended 
by a subcommittee to the Senate Committee on Foreign Relations on May 23, 1950. In 
view of the conclusion stated above, no statement of such an understanding would seem 
to be needed. 
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records of the oral proceedings, are regularly published in admirable form 
and are made generally available. Though requested to do so by a party in 
one case,°* the Court declined to depart from this practice. It seems no 
exaggeration to say that this established tradition has made the Court, as 
the writer has frequently expressed it, the best-documented public institu- 
tion in the world. 

Before a judgment is given, however, and as a case progresses through 
the various stages of the written and oral proceedings, it has been the prac- 
tice of the Court since its earliest days to regard the documents of the 
written proceedings ** as having a restricted, one may say a confidential, 
character. They may be made available, by special decision taken after 
obtaining the views of the parties, to the government of any state which is 
entitled to appear before the Court; this provision in the Rules is essential 
in order that a non-party state may decide upon the possibility of interven- 
ing under Article 62 or Article 63 of the Statute. Yet the documents are 
not made available to the general public until after the final judgment has 
been handed down, not even to qualified members of the legal profession 
who may request them.*® 

With regard to the general public, the practice may be defended as a 
salutary one.*® It is designed to preclude a trial of a case in the news- 
papers by writers who may have but slight capacity to appreciate the 
parties’ contentions presented in the documents.®’ Release generally might 
give ‘‘food for polemics,’’** which would produce incomplete and inac- 
curate impressions of the merits of opposing contentions. 

With regard to persons known by the Registry to be qualified jurists, on 
the other hand, it would seem that with no detriment to the Court the pre- 
vailing practice might be relaxed to permit documents to be made available 
for their private use. Such a person may be interested in a proceeding be- 
fore a national or international tribunal, the outcome of which would be 
influenced by the eventual judgment of the Court; or he may be engaged 
on a scientific level in interpreting to jurists and scholars the activities of 
the Court. To persons in either category, it may be very helpful to have 

58 The Borchgrave Case in 1938. 

54 As employed here, the term ‘‘documents of the written proceedings’’ does not em- 
brace applications or special agreements. 

55 The practice is explained in detail in Hudson, Permanent Court of International 
Justice, 1920-1942, pp. 559-560. 

56 In the Supreme Court of the United States, where proceedings to which States of 
the United States are parties are not infrequent, ‘‘ briefs in all cases are made available 
to the public upon filing, and there is no restriction placed upon the parties as to their 
release,’’ but due to the limited number of copies available ‘‘ copies of the briefs are not 
supplied to persons requesting them until after a case has been decided.’’ Letter of the 
Clerk, Nov. 9, 1950. 

57 Such a trial may not be precluded, however. See an editorial on the Colombian- 
Peruvian Asylum Case published in the New York Times on Nov. 19, 1950, the day be- 
fore the Court’s judgment in that case was handed down. 

58 See Series D, No. 2 (2d addendum), pp. 173-174. 
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an opportunity to study, in advance of the rendition of a final judgment, 
the contentions advanced by the parties before the Court. Yet the pre- 
vailing practice renders that impossible. Even after the rendition of a 
judgment, some time must elapse before the documents will be available.*® 

It may be answered that an interested lawyer may obtain copies of the 
documents directly from the Agents of the parties. Yet not many lawyers 
will be personally known to the Agents, so as to be able to approach them 
directly ; even where that is the situation, a request to an Agent may not 
be honored. In the past, Agents have seemed at times to regard themselves 
as under some restrictions in communicating their documents, in conse- 
quence of the Court’s practice. 

An objection to any relaxation of the prevailing practice may also be 
made on the practical ground that the Registry may be unable to honor all 
of the requests received from qualified persons for copies of the documents. 
The Rules of Court formerly required a party to present fifty copies of 
its documents; Article 40 of the present Rules leaves the fixation of the 
number to the President, but the number has not been changed. After 
the needs of the Judges and the Registry are met, the remaining surplus of 
copies is somewhat limited. Yet requests for them from qualified persons 
are not likely to be very numerous, and it is difficult to see why they could 
not be honored within the limits of the stocks available. 

In suggesting that the Court might consider a relaxation of the practice 
insofar as requests for copies of documents of the written proceedings 
emanate from qualified persons, the writer would recall the Chevreau Claim 
arbitration between France and Great Britain in 1931. The parties to 
this case decided that on account of the discussions of the case in the press 
the award should remain secret for a period of three months after it was 
handed down, but that after the expiration of that period the text should 
be made available to persons who practiced in the Peace Palace.® 

The restrictive practice of the Court with respect to the availability of 
documents of written proceedings was inaugurated twenty-nine years ago 
by its first Registrar. A great genius he was, as the writer neglects no op- 
portunity to proclaim; yet perhaps a genius who was given at times to ex- 
treme caution. It is at least open to question whether he did not go too 
far in investing the documents of written proceedings with a quasi- 
confidential character prior to the rendition of a final judgment. 

The possibility of the relaxation suggested may present itself as an op- 
portunity to serve the interests of the Court by making its current work 
more vital to the legal profession of the world, and by extending the too- 
limited circle of scientific men who try to inform both jurists and students 
of the year-to-year progress being made at The Hague. 


59 In consequence, the writer of this article has been under the handicap of having at 
hand none of the documents of the written proceedings in the case decided by the Court 
during the year. 

60 The ban on publication was lifted in 1932. See the writer’s comment in this Jour- 
NAL, Vol. 26 (1932), p. 807. 


THE CHAOTIC STATUS OF THE LAWS OF WAR AND THE 
URGENT NECESSITY FOR THEIR REVISION 


By Joser L. Kunz 
Of the Board of Editors 


Law is the Lord of All.—Pindar. 


Once more, as he did sixteen years ago,! this writer wants to raise his voice 
in order to point at the actual chaotic status of the laws of war, at the grave 
inherent dangers, and at the urgent necessity for the revision of this part of 
international law. The problem involves the very survival of our Western 
Christian civilization, if not of mankind. Under these circumstances it 
becomes the duty of an international lawyer to treat this subject, notwith- 
standing its ‘‘unpopularity’’ since 1920. It was Grotius who, under the 
impression of the ‘‘total war’’ of thirty years urged upon men the necessity 
of the ‘‘temperamenta belli.’’ It is amazing to see that the men of this 
generation, living under a more terrible total war, turn their backs upon 
the laws of war. This neglect is the outcome of different and often con- 
tradictory ideologies: indifference, apathy, over-optimistic wishful think- 
ing, political wishes to keep one’s hands free in the next war, and pessi- 
mistie fatalism. All the arguments for this neglect are untenable, are in 
contradiction with the law as well as the facts; and yet, strong drives by 
writers and statesmen have nearly succeeded in putting over men a veil of 
voluntary blindness in adopting a policy of the ostrich which may lead 
to disaster, to the return of new and more terrible ‘‘dark ages.’’ <A full 
exposé would need a book, not an article. But while no full picture can 
be given here, it will be attempted to give, at least, a complete sketch, deal- 
ing with the law and the facts, with the arguments pro and con. 


I 


From medieval times on and, later, from Grotius to 1914, the laws of 
war were studied and occupied a prominent place in the literature and teach- 
ing of international law as well as in the practice of states. From the mid- 


1See Josef L. Kunz, ‘‘ Plus de lois de la guerre?,’’ in Revue Générale de Droit Inter- 
national Public, Jan.—Feb., 1934, pp. 22-57. This article has gained wide attention. 
See, e.g., La Pradelle, Voncken, and Dehousse, La Reconstruction du Droit de la Guerre 
(Paris, 1936), p. 87; Sidney H. Brown, ‘‘ Les lois de la guerre selon la doctrine du droit 
international depuis 1914 (a propos de l’article de M. Jos. L. Kunz),’’ in Revue Inter- 
nationale de la Croix Rouge, Vol. XVI (May, 1934), pp. 367-387. See also Jos L. 
Kunz, Kriegsrecht und Neutralitétsrecht (Vienna, 1935). 
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dle of the nineteenth to the first decade of the present century this oldest 
part of international law * was also the first to be partially codified. These 
codifications had been preceded and were followed, up to the first World 
War, by municipal regulations. A rich literature on the laws of war in 
general and on every detailed problem sprang up in the principal lan- 
guages. This codification had been helped by semi-official conferences and 
by studies of learned societies. 

The codification of the laws of war was by no means complete. Some of 
the most important and, at the same time, most controversial problems, 
such as the problems of hostages and reprisals, were simply passed over 
under diplomatic silence. The Hague Conventions lack logical and sys- 
tematic arrangement, are vitiated by the ‘‘clausula st omnes,’’ by the in- 
sertion in many places of the formula ‘‘if military cireumstances permit’’; 
are weakened by numerous and very different reservations and by some- 
times vague and unprecise formulations. Contrary to the rules of war on 
land, ‘‘the agreements reached about war at sea were of less importance 
and subsequent experience has shown them to be of little practical value.’’ * 
The Hague Conventions could, of course, not regulate methods of warfare 
unknown at that time. 

The belligerents again enacted municipal regulations in the first World 
War, but it was not surprizing that the laws of war proved inade- 
quate. The international law of the first World War has, up to now, not 
yet been fully studied. Both groups tried to defend acts, illegal per se, 
either by such arguments as the use of ‘‘new weapons’’ or the existence of 
‘‘changed cireumstances’’ or by the ever-expanding argument of reprisals— 
all arguments apt to uproot the whole laws of war, so that, finally, ‘‘each 
side felt free to decide for itself to what extent it would consider itself 
bound by the laws of war.’’® 

II 


The first World War had shown abundantly the insufficiency of the laws 
of war in force. Their revision was urgently needed. But the reaction 
was their complete neglect. This neglect of the laws of war since 1920— 
the paralyzation of their revision, the hostility toward the whole subject, 
the fashion simply to ignore the problem, the fact that the very mentioning 
became, so to speak, taboo—all that was fully deliberate. It was part and 
parcel of an officially created illusion of wishful thinking fostered by states- 
men and utopian writers. This dominating attitude created a wholly un- 


2 Prior to Grotius ‘‘seul le droit de la guerre se développe sérieusement ; il forme le 
noyeau du droit international’’ (Ernest Nys, Le droit de la guerre et les précurseurs de 
Grotius (1882), p. 7); ‘*The most important as well as the first to spring into existence 
was that (part of international law) which occupied itself with the laws of war’’ 
(T. E. Holland, Studies in International Law (1898), p. 45). 

8H. A. Smith, The Law and Custom of the Sea (London, 1948), p. 65. 

4 By far the best work is still J. W. Garner, International Law and the World War 
(2 vols., London, 1920). 5 Smith, op. cit., p. 67. 
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real atmosphere in the face of existing realities; it was in open contradic- 
tion with the practice of states both as to facts and as to the law. But this 
attitude was part of a policy and was often highly praised as a great con- 
quest of our time, as important progress, as a decisive step on the road to- 
ward the elimination of war. The result of this much-praised attitude 
was the manner in which the second World War was fought. 

Two opposite tendencies are responsible for this new, unreal, and unsound 
trend: the ideology of extreme pacifists, well intentioned, good, but utterly 
utopian and the thinking of hard and shrewd people, who did not, like the 
first group, believe that war has been ‘‘abolished,’’ but who wanted to 
keep their hands free as to the conduct of the next war. 

As early as 1920 an anonymous article® had given a nearly complete 
list of the arguments against the possibility and the desirability of any 
study and revision of the laws of war by the League of Nations. The 
practice of states and the science of international law followed these ideas. 
The movement for the codification and revision of the laws of war nearly 
came to an end in the inter-war period. Even the existing Hague Conven- 
tions were ignored by most of the newly established states. The Washing- 
ton Convention of 1922 concerning submarine and chemical warfare never 
came into force. The Committee of Jurists for the elaboration of a plan 
for the Permanent Court of International Justice adopted, on July 23, 1920, 
a voeu recommending the revision of the laws of war and a new Hague 
Conference. But the League did nothing about it. The Committee of 
Jurists, created by the Washington Conference of 1922 for the purpose of 
revising the laws of war, elaborated in 1923 at The Hague an excellent 
General Report, and presented two draft conventions on control of radio 
in time of war, and on aerial warfare. But the states ignored them. 

The same neglect of the laws of war was shown by the science of interna- 
tional law. The Institut de Droit International, which, prior to 1914, had 
given so much attention to the laws of war, has not once since 1920 treated 
a problem of the laws of war. The Interparliamentary Union adopted at 
its 24th session, held in Paris in 1927, a resolution according to which any 
attempt to codify the laws of war should be abandoned in the future. The 
Hague Academy of International Law banned, until the end of the twenties, 
any course on the laws of war. The proposal put forward by Senator 
Borah to convoke a conference in 1928 for the codification of maritime 
warfare was lost. The League of Nations would have nothing to do with 
the laws of war. Even the teaching of the laws of war was opposed by 
many. 

III 


As early as 1934 this writer warned against this mistaken belief, warned 
that this neglect, the policy adopted since 1920, may lead to wars without 


6‘*The League of Nations and the Laws of War,’’ British Year Book of Interna- 
tional Law, 1920-1921, pp. 109-124. 
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any laws of war, to battles in which the great progress brought about by 
the laws of war may be lost to barbaric methods which one had hoped are 
banned forever. The fears voiced by this writer in 1934 were more than 
fully justified by what happened in the second World War, in which the 
neglect of the laws of war in the inter-war period was coupled with the full 
appearance of ‘‘total war.’’ 

The religious wars of the sixteenth and seventeenth centuries had been 
fought in a barbaric and ruthless way. The Thirty Years’ War can be 
called a total war and shows that total war is not dependent on the astound- 
ing progress of natural sciences of today. But from 1648 to 1914, not- 
withstanding technological progress, wars were, in general, fought in a more 
civilized, less cruel way. Why is it that we see since 1914, and particularly 
since 1939, this disastrous decline of civilization in the conduct of war? 

It has been stated that the Hague Conventions were, even in 1907, in- 
complete and had many defects and limitations. The inadequacy of the 
laws of war in the two great wars was, further, a consequence of the 
radical change of general conditions as compared with those prevailing in 
1899 and 1907. These codifications presupposed the doctrines of democ- 
racy, capitalism, economic liberalism, the principle of the sanctity of pri- 
vate property, the strict distinction between private enterprise and eco- 
nomic activities by the states, the Rousseau-Portalés doctrine and the strict 
distinction between armed forces and civilian population. The appearance 
of state socialism, even in democracies, and of totalitarian régimes has 
changed these conditions basically. They paved the way for the modern 
‘*total war,’’ which made its first limited appearance in the first World 
War. While statesmen and scholars indulged in the neglect of the laws of 
war, total war was studied by strategists, and made its full appearance in 
the second World War. At the present time, it seems that we are in for 
bigger and better things, where modern developments may lead to the pos- 
sibility that human culture has available a means to commit suicide. 

Total war as it exists today is not a consequence of totalitarian régimes ; 
democracies, too, are forced to prepare for and to wage total war. Total 
war’ is the result of the combination of technological progress in arms 
with a changed manner of waging war, of the combination of unlimited 
use of highly destructive weapons for unlimited war aims. Since the first 
World War we have seen a continuous trend toward mechanized warfare: 
long-range artillery, submarines, aerial warfare, chemical warfare, tanks 
made their appearance. Many of these new weapons and methods made it 
for the first time technically possible to attack the hinterland and the civilian 
population. Economic warfare, too, acquired a world-wide aspect. Yet 
at the end of the first World War, defensive strategy in a war of trenches 
seemed superior to the offensive, thanks particularly to machine-guns and 
mortars. 


7See B. H. Liddell Hart, The Revolution in Warfare (New Haven, 1947). 
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After 1920, the theoretical study of the use of tanks and of aerial warfare 
tried to regain the supremacy of the offensive. The new theory was put 
into practice in the second World War by the Germans: ‘‘blitzkrieg,’’ 
massing of tanks, armored divisions; great progress in mechanized trans- 
portation of troops and weapons; more and more ruthless development of 
aerial warfare, more and more unrestricted submarine warfare. Against 
the new technique the Maginot Line proved to be an anachronism. The 
Allies followed and brought these techniques, thanks to overwhelming in- 
dustrial capacity, to heights compared with which the early German tech- 
niques seemed to be those of beginners. The climax came in the last days 
of the war against Japan, with the atomic bombs, delivered by man-piloted 
planes. 

But even before the atomic bombs had been dropped over Hiroshima and 
Nagasaki, the Germans had sent V-1, and later V-2, bombs to England; 
the V-2 bombs made use of the stratosphere and traveled faster than sound, 
so that no warning and hardly an interception was possible. These devel- 
opments are, perhaps, more significant than the atomic bombs of 1945. 
Pilotless planes directed by remote control, radar-controlled glide-bombs, 
‘‘ouided missiles’’ open the way for a new phase of total war: from mecha- 
nized to automatic warfare. 

These new techniques lent themselves to more and more inhuman war- 
fare, to wholesale devastation, and fostered the adoption of unlimited war 
aims. It is fundamental to understand that technological developments 
make total war only technically possible, but not inevitable. In very 
ancient times wars were often fought with primitive weapons in the most 
inhuman way; later times with very advanced weapons saw much more 
human and civilized warfare. Weapons, however terrible, however destruc- 
tive, however automatic, are in themselves dead machines; everything de- 
pends on the heart of men who use them. It is not alone, and even not 
primarily, the technological development in arms, the replacement of small 
professional armies by the ‘‘nations-in-arms’’ and the subsequent transfor- 
mation of the whole economy and science, the mobilization of the whole 
civilian population for war purposes, which explains total war. It is the 
wish of men to make use of these technical possibilities for unlimited war 
aims which is decisive. War has been considered as the ultima ratio for 
deciding international conflicts; the aims were limited. The new thing is 
the unlimited war aims: the possibly total destruction of the enemy’s econ- 
omy, greater and greater devastation. Such type of total war makes it 
necessary on all sides to indoctrinate each belligerant nation with a deadly 
hatred of the enemy, to make the enemy infamous down to the roots of his 
national, historical and cultural character and history. Total war must be 
fought in ideological terms; it is no hazard that the word ‘‘crusade”’ is 
again fashionable ; no more limited wars for limited objectives: world-wide 
wars of annihilation, where nothing but unconditional surrender, total con- 
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quest, economic ruin, permanent crippling of the enemy will do. Naturally 
there is no road to peace from total war, because total war is fought ruth- 
lessly, without regard to postwar consequences. 

Total war must necessarily lead all around to a decline of moral feeling, 
must undermine the respect for the rule of law. And this reversion to 
barbarism naturally will make itself felt, too, in times of so-called peace 
which, at the present time, is labeled with a new word as no better than 
‘‘eold war.’’ Total war is thus one of the forms in which the total crisis of 
our Western Christian culture, a crisis which threatens the very survival 
of our civilization, manifests itself. It is, so to speak, a form of visual 
education to teach us that the pessimism, the feeling that the cultured man 
of the twentieth century is no more than a barbarian under a very super- 
ficial veneer of civilization, that the fear of new and more terrible ‘‘ dark 
ages’’ is, perhaps, unfortunately hardly exaggerated. 


IV 


Total war as waged during the second World War saw a continued viola- 
tion of the laws of war by all belligerents. The laws of war are, at the 
present time, in a chaotic status, as will be shown later. This chaotic status 
concerns not only single problems, but the very foundations of the laws 
of war. Their revision is of the most urgent necessity. But, strangely 
enough, the same neglect, indifference and apathy, the same hostility toward 
this subject, which so disastrously prevailed during the inter-war period, 
prevails again since the actual end of fighting in 1945. All the old argu- 
ments—the impossibility and futility of a revision of the laws of war, the 
‘‘abolition’’ of war and, hence, the non-existence of the laws of war, the 
idea that any occupation with the laws of war would make ‘‘a bad impres- 
sion on public opinion’’—are repeated again. To that comes the new pes- 
simistie resignation, the fatalism toward the inevitability of lawless wars. 

The United Nations, like the League of Nations, is again leading in this 
policy of the ostrich. Although Article 13 (1) (a) of the Charter of the 
United Nations makes it the task of the General Assembly to initiate studies 
and make recommendations for encouraging the progressive development of 
international law and its codification, and although the International Law 
Commission has been created for this purpose and has held its first two ses- 
sions, the whole topic of the laws of war is carefully avoided. If one only 
mentions this subject as a possible topic for codification to Dr. Yuen-Li 
Liang, he shakes his head negatively, with the most friendly smile. In the 
memorandum: Survey of International Law®*® of the United Nations, in 
which Professor Lauterpacht surveys ‘‘the whole field of international 
law,’’ in accordance with Article 18 of the Statute of the International Law 
Commission, the laws of war do not appear. Is it because they do not 


8 U.N. Doc. A/CN.4/1, Nov. 5, 1948 (Lake Success, N. Y., 1948, pp. 70). 


- | 
i 


THE CHAOTIC STATUS OF THE LAWS OF WAR 43 


belong to the ‘‘whole field of international law’’ or because they need no 
revision ? 

At the first session of the International Law Commission, held from April 
12 to June 9, 1949, the Commission reviewed the laws of war as topic 25, the 
last one. But 


it was suggested that, war having been outlawed, the regulation of its 
conduct had ceased to be relevant. The majority of the Commission 
declared itself opposed to the study of the problem at the present 
stage. . . . It was considered that . . . public opinion might interpret 
its action as showing lack of confidence in the efficiency of the means 
at the disposal of the U. N. for maintaining peace. 


We find in these few lines nearly all the arguments fashionable since 
1920 and the same result, that nothing is to be done. When the Chinese 
member, who knows something about the existence of fighting in China 
from 1911 to the present day, proposed an additional article to the Draft 
Declaration on Rights and Duties of States to the effect that it is the duty 
of states to condition military necessity by the principle of humanity in the 
employment of armed force, legitimate or illegitimate, ‘‘some members ob- 
jected. The Commission did not accept the proposed addition.’’ 

The science of international law again shows, to a great extent, the indif- 
ference and hostility adopted since 1920.° Learned societies do not like 
the topic of the laws of war. When Major Downey at the 42nd annual 
meeting of the American Society of International Law’? made a ‘“‘brief 
plea for some constructive thought concerning the development of the inter- 
national law of war,’’ particularly with regard to aerial warfare, he knew 
very well that he was speaking for an ‘‘unpopular cause’’; the echo of his 
words was exactly zero. 

In the following year the topic ‘‘ Revision of the Rules of Warfare’’ was 
put on the program."' We heard many excellent remarks and, at least, 
one very good speech; but, in general, the impression was exceedingly dis- 
appointing. Many speakers took a negative attitude, but the strongest at- 
tack against the revision of the laws of war came from our distinguished 
and esteemed friend, Professor Fenwick. His speech was obviously the 
expression of a strongly-felt and deep-rooted, genuine conviction. And he 
made it perfectly plain that he does not belong to the wishful thinkers, 
that he does not join their belief that war has been ‘‘abolished,’’ that he 
does not look forward to a pacific future. But he resigned himself to the 
fatalistic pessimism of the inevitability of lawless wars. He deplored, 
therefore, the waste of time spent even in an attempt at the revision of the 


® See Charles G. Fenwick, International Law (3rd ed., New York, 1948). This author 
never speaks of the laws of war, but only of the ‘‘laws of war’’ which, he feels, have 
no future. He puts them in his treatise ‘‘in the past tense.’’ 
10 Proceedings of the American Society of International Law, 1948, pp. 32-33. 
11 The paper and discussion are printed ibid., 1949, pp. 102-114, 117-122, 123-126, 128. 
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laws of war; we must keep our hands free for the great problems of self- 
defense. 
V 

Having shown the methodical neglect of, and hostility to, the laws of war 
and their revision since 1920, it is pertinent to discuss the arguments 
brought forward in defense of this attitude. The anonymous article, men- 
tioned earlier, published in the British Year Book of International Law of 
1920-21, contains nearly all these arguments. They are of two types. The 
first group of arguments consists in saying that laws of war are impossible ; 
war can only be abolished, not regulated. Further, they are valueless, for 
they will be broken. These arguments are not only entirely untenable 
theoretically, but also highly dangerous practically, because they under- 
mine any constructive effort at revision in advance. 

These arguments are based on a whole chain of theoretical and factual 
errors. First, it is said that war in itself is brutal force, contrary to law; 
one must eliminate war by ‘‘replacing force by law.’’ The fundamental 
error of this argument is not to see that all law, primitive and advanced, is 
a coercive normative order, and rests, in the last analysis, on the application 
of physical force, if necessary. One must distinguish legal and illegal use 
of force. A primitive legal order, as general international law still is, 
has to entrust the execution of the law to the members of the legal com- 
munity. War in primitive international law has, therefore, a necessary 
function. This function is a double one: as a procedure to redress a wrong, 
analogous to ‘‘ Fehde, vendetta’’ in primitive municipal law, in view of 
the lack of compulsory international courts, police and sheriffs; and as a 
revolutionary procedure to change the law, in view of the absence of an 
international legislature, analogous to revolution in municipal law; in both 
cases it is not necessarily the right, but the greater force which decides. 
To eliminate war is not to replace ‘‘force by law,’’ but to replace a primi- 
tive by an advanced procedure of law. Private war could be successfully 
forbidden in the Holy Roman Empire only in 1492, when compulsory 
courts with sheriffs and a legislature had been firmly established. The 
elimination of war, in order to be successful, presupposes that general in- 
ternational law has developed from a primitive to a highly advanced legal 
order. To forbid a revolution by law is no adequate means to prevent a 
revolution. To forbid war by pact is, as the history of the last decades 
has demonstrated ad oculos, no adequate means to prevent war. 

The argument, sometimes advanced, that the lack of laws of war would 
lead war ad absurdum and thus be an advantage, does, in the light of the 
experience of the first two world wars, not even deserve a refutation. The 
argument that the laws of war are no laws, because they are violated; that 
it, therefore, would be idle to revise them, is untenable theoretically and in 
fact. Theoretically it must be borne in mind that the possibility of its own 
violation is inherent in every legal norm, primitive or advanced, municipal 
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or international. The fundamental structure of every legal norm consists 
precisely in prescribing a sanction under the condition of a behavior con- 
trary to that ordered by the norm. If a legal norm could not be violated 
physically, it would not be a legal norm, but a law of natural sciences. Law 
deals with liberty, not with necessity. If, on the other hand, a legal norm, 
although it could be violated physically, would never be violated in fact 
because of the high ethical standard of the members of the legal com- 
munity, then we would need no legal norms at all, but could do with ethical 
norms only. But, notwithstanding the existence of other normative sys- 
tems—religion, ethics, conventional norms—law is indispensable as a means 
of social control to regulate the coexistence of men. Everybody knows that 
the criminal municipal law is constantly being violated and that in some 
eases the criminals escape punishment. But has anyone concluded that 
criminal law is no law; has anyone proposed to abolish criminal law, be- 
cause it certainly will be violated and is therefore ‘‘futile’’? 

Furthermore, there are many other errors in the same argument. There 
is, first, what may be called the error of ignorance. People often speak of 
the violations of the laws of war, because they simply do not know what 
is the law actually in force. There is the error produced by propaganda. 
Violations of the laws of war are sometimes fabricated for propaganda 
purposes or invented or exaggerated under the spell of war hysteria. There 
is, finally, what may be called the optical error. The real violations of 
the laws of war are often sensational, make front-page news. The man in 
the street thus gets a totally wrong impression; he hears only of the sensa- 
tional violations, but knows nothing as far as their observation is con- 
cerned; for their observation does not make ‘‘news.’’ This writer has 
given many years to the study of the laws of war, but he also served for 
more than four years as an officer at the front in the first World War. 
We who know the laws of war not only from desk study, but from actual 
experience on the field of battle, know that there certainly were viola- 
tions, and grave violations, of the laws of war; but we know also that in an 
overwhelming number of cases they were well observed. 

True, the situation was much worse in the second World War. But 
even so, the fact that millions of prisoners of war from all camps, notwith- 
standing the holocaust, did return, is due exclusively to the observance of 
the Geneva Prisoners of War Convention of 1929, that is, to the observance 
of the laws of war. It should also be noted that not a single belligerent 
pretended not to be bound by the laws of war; the very argument of 
reprisals is an admission that the acts committed are in themselves con- 
trary to the laws of war. The fact that the violations of the laws of war 
in the second World War were more sweeping is an additional incentive for 
their revision. When a great wave of crimes sweeps a country, people 
give more time to the revision of criminal law rather than to advise its 
abandonment. 
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VI 

The arguments against the laws of war and their revision, discussed and 
refuted in the preceeding chapter, are older than the League of Nations. 
They have remained the same since 1920. To these pessimistic arguments 
has, since 1920, been added another group of over-optimistic arguments: 
war has been ‘‘outlawed,’’ ‘‘abolished’’; in consequence, there are no more, 
there can be no more laws of war. This argument also takes the form 
that, as war has been outlawed, any occupation with the laws of war would 
not only be futile, but illogical; would, at the same time, be a sign of mis- 
trust in the great progress, already realized, on the road toward the elimi- 
nation of war; and would ‘‘make a disagreeable impression’’ on the public. 

First of all, it must be clearly stated that the position of war in general 
international law has not changed until today. All attempts to restrict or 
even to forbid the right to go to war were, until now, based on treaties, that 
is, on particular international law, binding on the parties only. But even 
these treaties have by no means abolished war, neither in law nor in fact. 
As the League of Nations no longer exists, it will be sufficient to point out 
in a few words that the Covenant by no means abolished or outlawed war. 
There were under the Covenant cases of legal wars not only between non- 
members, but even between Members. The much-praised collective security 
never did exist and even the illusion of collective security broke down com- 
pletely in the ’thirties. Economic sanctions were tried once and failed, 
common military action was never undertaken. Let us add that the League 
of Nations, further, fully recognized at all times that even illegal wars are, 
nevertheless wars, and, therefore, under the laws of war, and that the 
‘‘action commune’? under Article XVI was even in the theoretical discus- 
sions always treated as constituting, for all practical purposes, war. 

This argument that war has been outlawed was made more strongly after 
the conclusion of the Pact of Paris in 1928. As this Pact is still in force, 
the argument deserves closer scrutiny here. After so many fancy inter- 
pretations, it is at last necessary to treat the problem in a lawyer-like 
fashion. The Pact of Paris does not ‘‘outlaw”’ or ‘‘abolish’’ war; it only 
contains a ‘‘renunciation of war as an instrument of national policy,’’ a 
phrase which never has been interpreted satisfactorily. War clearly re- 
mains as an instrument of international policy. But there is more to it. 
Mr. Kellogg’s circular letter forms an integral part of the Pact: Every state 
retains the inherent right of self-defense and is itself the only judge to 
decide whether there is a given case of self-defense. As the Pact leaves 
to every signatory the ascertainment of the presuppositions of a legal 
war, it does not constitute an advance over general international law.” 
Lauterpacht,’* a strong adherent of the Pact of Paris, states correctly: 


12In this sense also P. Guggenheim, Lehrbuch des Volkerrechts, Vol. II (Basel, 
1949), p. 593. 

13 Oppenheim-Lauterpacht, International Law, Vol. II (6th ed., London, 1947), par. 
52j, pp. 149-150. 
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The effect of the Pact of Paris is not to abolish, even for its signatories, 
the institution of war as such. War remains lawful: a) as a means of 
a legally permissible self-defense ; b) as a measure of collective action ; 
c) as between signatories of the Pact and non-signatories; d) as against 
a signatory who has broken the Pact by resorting to war in violation 
of its provisions. 


In a subcommittee meeting of the United Nations War Crimes Commis- 
sion in 1944, Sir Arnold McNair, now Judge of the International Court of 
Justice, declared correctly that the state cannot be the subject of criminal 
liability and that this position had not been altered by the Pact of Paris 
which ‘‘has not abolished war as an institution regulated by law.’’ 

Let us add that even an illegal war under the Pact of Paris is, neverthe- 
less, a war under the rules of the laws of war. 

The practice of states from 1920 to 1939 abundantly proves that war con- 
tinued to exist in fact and to be recognized as an institution of international 
law, and that the laws of war continued to be recognized as valid law. 
Innumerable collective treaties, concluded since 1919, many of them under 
the auspices of the League of Nations, contain special rules ‘‘in case of 
war.”’ 

The inter-war period was filled with wars, civil wars and fighting: The 
Russo-Polish War, the Greco-Turkish War were recognized as wars by the 
practice of states. The Wimbledon Case turned on Germany’s neutrality, 
which presupposes the existence of war. In the Greco-Turkish War the Al- 
lies made a strict declaration of neutrality and insisted, contrary to their 
own practice in the first World War, on the neutrals’ right to trade. 
There was the Fiume coup of d’Annunzio and his ‘‘war’’ with Italy; fight- 
ing in the Burgenland; there was Zeligowski’s coup in Wilna, fighting be- 
tween Poles and Ukrainians in East Galicia. On this Continent we had the 
Leticia Affair, the long and bloody Chaco War, in which all neighboring 
South American nations made declarations of neutrality. Bolivia pro- 
tested in 1932 to all nations that Paraguay had put prisoners of war at the 
front and continued: ‘‘This fact constitutes a monstrous violation of all 
the conventions and principles with regard to warfare.’’ There was the 
Manchuria Affair of 1931-1933 and the ‘‘China Incident’’ since 1937. 
There was the German armed reoccupation of the Rhineland, the annexa- 
tion of Austria, Sudetenland, Czechoslovakia, Memel and Danzig, the Italian 
armed annexation of Albania. There was the Ethiopian War leading to the 
conquest of Ethiopia by Italy. There were the civil wars in the Soviet 
Union with foreign intervention. There was the long and cruel Spanish 
Civil War with foreign intervention on both sides. Armies, navies and 
air forces were built and trained. Alliances were concluded. In the Pan 
American orbit the 6th Conference of American States, held at Havana 


14 History of the United Nations War Crimes Commission and the Development of 
the Laws of War (London, 1948), p. 181; reviewed in this JourNaL, Vol. 44 (1950), 
p. 431. 
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in 1928, adopted the Convention on Maritime Neutrality. In the ’thirties 
Belgium rushed back to traditional neutrality. The United States adopted 
the Neutrality Laws of 1935, 1936, 1937 and 1939. The Scandinavian 
Neutrality Rules were promulgated on May 27, 1938. Switzerland in 1938 
had already laid the foundations for her economic survival in case of an- 
other general war. Italy enacted war and neutrality rules in 1938. 

Notwithstanding the general neglect of the laws of war in this period, 
English and American treatises on international law continued to devote 
full attention to them. From the end of the ’twenties more monographs on 
the laws of war begin to appear in the different languages. At that time 
courses on this subject made their appearance even at the Hague Academy 
of International Law. There were also in this period scholars who insisted 
on the importance of the laws of war and on the necessity for their revision ; 
but their voices were not heard. 

Even new laws of war were enacted: the Geneva Protocol of June 27, 
1925, on the Prohibition of Chemical and Bacteriological Warfare; the new 
Geneva Convention of July 27, 1929, for the Amelioration of the Condition 
of the Wounded and Sick of the Armies in the Field; the new Geneva Con- 
vention of the same date, giving us the highly important Prisoners of War 
Code; the Roerich Pact, signed at Washington on April 15, 1935, for the 
Protection of Artistic and Scientific Institutions and Historical Monu- 
ments; the London Protocol of November 6, 1936, concerning the rules of 
international law regulating the action of submarines toward merchant 
vessels. In addition, further attempts were made by the International Red 
Cross and by a conference convoked by the Prince of Monaco.*® It should 
not be overlooked also that the Disarmament Conference of the League of 
Nations occupied itself to a far-reaching degree with problems of the laws 
of war. 

Vil 


That the fancy interpretations of the Pact of Paris, in contrast to its real 
value,** do not correspond to the international law actually in force, was 
clearly shown by the unanimous practice of states which treated the second 
World War and its component wars as wars under the rules of war. Decla- 
rations of war and declarations of neutrality were made. Every belligerent 
insisted vis-a-vis his enemies on the observance of the laws of war; protests 
against their violation were made, diplomatic correspondence through 
neutral channels took place. In the Pan American orbit, the Panama Con- 
sultative Meeting of the Foreign Ministers of the American Republics 
passed Resolution I of October 3, 1939, containing a general Declaration of 


15 See René Clemens, Le Projet de Monaco. Le Droit de la Guerre (Paris, 1938) ; 
Beinhauer, ‘‘Monaco-Konferenz. Neugestaltung des Kriegsrechts,’’ in Zeitschrift fiir 
Volkerrecht, Vol. XXI, No. 1, pp. 115-125. 

16 See Charles Cheney Hyde, International Law Chiefly as Interpreted and Applied 
by the U. S. (2nd rev. ed., Boston, 1945), Vol. III, pp. 1683-84. 
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Neutrality and set up the Inter-American Neutrality Committee at Rio de 
Janeiro. Resolution VI of the same day dealt with the humanization of 
war and appealed to European nations to abstain from the use of poisonous 
gases and other chemical methods of warfare; from bombarding open cities, 
objects and places without any military value; from employing inflam- 
mable liquids; from poisoning water and disseminating bacteria; from 
employing offensive weapons which increase the suffering of the wounded ; 
from imposing unnecessarily rigorous measures upon civilian populations ; 
from sinking merchant vessels without having first placed the passengers, 
erew and ship papers in a place of safety ; and condemned the unrestricted 
application of measures causing unnecessary and inhuman suffering in in- 
juring the enemy. All that shows that the American state practice re- 
garded the laws of war as valid. On the same day Resolution VII on 
contraband of war was adopted. 

The belligerents made regulations concerning the laws of war. Prize 
courts were set up and prize decisions rendered. That the laws of war are 
valid law was again confirmed in the Judgment of the Nuremberg Trial.*’ 
The accused were indicted for violations of the laws of war; they in- 
clude, but are not limited to, murder, ill-treatment or deportation to slave 
labor or for any other purposes of civilian population of or in occupied ter- 
ritories, murder or ill-treatment of prisoners of war or persons on the seas, 
killing of hostages, plunder of public or private property, wanton destruc- 
tion of cities, towns or villages, or devastations not justified by military 
necessity.'® 

VIII 


In the second World War the laws of war ‘‘ were regularly and on a mass 
seale violated by all the belligerents.’’'® Most belligerents forgot the rule 
of Article 22 of the Hague Regulations (Convention IV) that the bellig- 
erents have not an unlimited right as to the means they adopt for injuring 
the enemy. The consequence has been an absolutely chaotic status of the 
laws of war at the present time. A full study on the second World War 
and the laws of war has not yet even been attempted. Here only a list of the 
problems can be given. As to land warfare, such problems as the legality 
of particular weapons, e.g., flame-throwers, chemical warfare, the treatment 
of the sick and wounded, of prisoners of war, the taking and killing of 
hostages, devastation, status of civilian population, of public and private 
enemy property, requisitions and contributions, destruction of enemy 
property, bombardment, are to be mentioned. The whole law of occupatio 
bellica, guerrilla warfare, resistance underground movements, of espionage 


17 This JOURNAL, Vol. 41 (1947), pp. 174, 218-219, 225-249. 

18 All these rules of the Nuremberg Charter, the Nuremberg Judgment stated, ‘‘are 
merely declaratory of the existing laws of war.’’ 

19 Hans J. Morgenthau, Politics among Nations (New York, 1948), p. 218; reviewed 
in this JOURNAL, Vol. 44 (1950), p. 219. 
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and war treason, of war crimes, of the plea of superior orders, is in a chaotic 
status. Also chaotic is the status of the whole law regarding maritime 
warfare: the distinction between men-of-war and merchant vessels, the law 
of mines and of ‘‘war-zones’’ on the high seas, the law of capture and of 
immunity from capture, of hospital ships, the destruction of enemy mer- 
chant vessels, prize procedure, visit and search, deviation of vessels for 
visit and search, the whole law of submarine warfare, the whole law of 
contraband, blockade and unneutral assistance. Chaotic is the status of 
air warfare as well as of economic warfare. 

To put a few questions: Is it legal to take hostages, and if so, what must 
be their treatment? 2° What is the law of guerilla warfare? **_ What is the 
law of war booty? ** Is the use of the atomic bomb legal? ** The list of 
such questions could be prolonged indefinitely. 

The second World War has not only shown the inadequacy of many exist- 
ing laws of war, e¢.g., concerning prisoners of war, belligerent occupation 
and so on; it has not only demonstrated the disastrous result of the com- 
plete lack of regulation with regard to such problems as reprisals, hostages, 
economic warfare, aerial warfare. It has shown the necessity of regulating 
new methods of warfare, such as use of magnetic mines, atomic bombs, 
guided missiles and so on. But there are even more fundamental reasons 
for the chaotic status of the laws of war. It is often not possible to decide 
whether certain methods of conducting warfare, violative of the rules of 
war, are to be justified only as reprisals, so that the violated rules of war 
survive. The incomplete and often imprecisely formulated laws of war 
make it relatively easy to charge the enemy with a breach of the rules of 
war and to resort to reprisals, especially as there are no rules of war regu- 
lating reprisals. Violations of the rules of war have often been justified by 
‘‘new weapons’’ or ‘‘changed circumstances.’’ Now the legal situation is 


20 See, e.g., A. C. Melen, ‘‘La question des otages ad la lumiére du droit,’’ Revue de 
Droit International, January-March, 1946; A. K. Kuhn, ‘‘The execution of hostages,’’ 
this JOURNAL, Vol. 36 (1942), pp. 271-274; E. Hammer and M. Salvin, ‘‘The taking 
of hostages in theory and practice,’’ ibid., Vol. 38 (1944), pp. 20-33; Van Nispen tot 
Sevenaer, La Prise d’otages (The Hague, 1949), reviewed in this JouRNAL, Vol. 44 
(1950), p. 219. 

21 See e.g., L. P. Trainin, ‘‘ Questions of guerrilla warfare in the laws of war,’’ this 
JOURNAL, Vol. 40 (1946), pp. 534-562; L. Nurick and R. W. Barrett, ‘‘Legality of 
guerrilla forces under the laws of war,’’ ibid., 563-583. 

22See H. A. Smith, ‘‘ Booty of War,’’ British Year Book of International Law, Vol. 
XXIII (1946), pp. 227-239; A. V. Freeman, ‘‘General Note on the Law of War Booty,’’ 
this JOURNAL, Vol. 40 (1946), pp. 795-803; W. G. Downey, Jr., ‘‘Captured Enemy 
Property: Booty of War and Seized Enemy Property,’’ this JourNAL, Vol. 44 (1950), 
p. 488. 

23 In the 3rd edition of his treatise (p. 559) Professor Fenwick speaks of the ‘‘ doubt- 
ful legality of the atomic bomb.’’ The British expert, J. M. Spaight, declared himself 
against the legality of the atomic bomb (Air Power and War Rights (3rd ed., London, 
1947), pp. 273-276). 
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that these arguments can make necessary an adjustment or abolition of the 
existing rules of war or the enactment of new ones, but cannot justify the 
breach of the existing laws of war by one belligerent. The valid laws of 
war, like all legal rules, survive their violation intact. Violation of the 
laws of war by one belligerent and even analogous conduct by the enemy on 
the basis of reprisals, has no law-creating faculty. But if valid rules of 
war are violated continuously by all the belligerents and go unprotested 
and unpunished, have new rules of war come into force by a revolutionary 
and accepted practice of states? Have we here, as so often in international 
law, a case of ‘‘ex injuria jus oritur’’? Where is the dividing line between 
mere violations of the valid laws of war and creation of new rules of war? 
Or are certain methods of conduct to be interpreted as not yet constituting 
new valid laws of war, but merely as trends in this direction, as new rules of 
war in fieri? 

Here is the basis of the present chaotic status of the laws of war, so well 
presented by Morgenthau ** and H. A. Smith.*® That is why different 
writers are so divided as to what is the law actually in force on a particular 
problem. If we compare Sumner Welles’ statement of June 3, 1938, 
against indiscriminate aerial bombardment, the protests against Soviet 
bombardment, against German bombardment of Rotterdam and England, 
and pass on to the later Allied bombardment of Germany and the dropping 
of the atomic bombs, we see the change. Hyde ** stated in 1945 that ‘‘it 
cannot be admitted that aerial bombardment for the purpose of terrorizing 
the civilian population of the enemy, or of destroying private property, not 
of military character, or of producing harm to non-combatants... is 
lawful.’’ But Jessup ?’ writes that indiscriminate civilian aerial bombard- 
ment must be anticipated. What does ‘‘anticipated,’’ by the way, mean: 
as an illegal practice, or as the new law? 

Let us remember the horror which German unrestricted submarine war- 
fare in the first World War, the phrase ‘‘spurlos versenkt,’’ created here, 
and pass to the adoption of the same conduct by the Allies in the second 
World War. By the Nuremberg Judgment ** Dénitz and Raeder were ac- 
quitted of the indictment of waging unrestricted submarine warfare, 


in view of all the facts proved and in particular of an order of the 
British Admiralty announced on 8 May 1940, according to which all 
vessels should be sunk at night in the Skagerrak, and to answers to 
interrogatories by Admiral Nimitz stating that unrestricted submarine 
warfare was carried on in the Pacific Ocean from the first day that 
Nation entered the war. 


24 Op. cit., supra, note 19, p. 219. 25 Op. cit., supra, note 3, p. 69. 
26 Op. cit., supra, note 16, Vol. III, pp. 1829-30. 

27 A Modern Law of Nations (New York, 1948), p. 215. 

28 Loc. cit., supra, note 17, pp. 303-305, 308. 
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What is the legal value of this Judgment? Is unrestricted submarine war- 
fare now legal, or, in spite of all that, is the London Protocol of November 
6, 1936, to which 48 states, including Germany, Italy and Japan, had 
adhered by the end of August, 1939, and which forbids it, still the valid 
law as Colombos *° affirms? 

At the beginning of the war Charles Warren *° attacked the methods of a 
‘‘lawless, maritime warfare’’; he attacked, for instance, the diversion of 
neutral vessels into a belligerent’s ports for purposes of search; but 
Colombos*! asserts that ‘‘altered circumstances . .. have introduced a 
change in the rules hitherto accepted,’’ and says that the legality of the 
new practice was affirmed as early as 1916 by the British Prize Court. 
What about the methods of ‘‘blacklists,’’ of ‘‘rationing neutrals’’? What 
about the ‘‘long-distance blockade’’? Garner ** had stated in 1925 that 
‘‘these measures constituted clear violations of the freedom of the seas and 
severe encroachments on the long-established rights of neutrals.’’ Grob ** 
states today that ‘‘the operation of long-distance blockade is a question not 
of right but of might.’’ But Colombos,** although admitting that the 
‘“*blockade’’ of Germany 1914-1918 ‘‘departed from the accepted principles 
of international law’’ and could also not be based on the law of contraband, 
reaches the conclusion that under modern warfare ‘‘blockades are now im- 
practicable’’ and that ‘‘long-range blockades must be accepted under mod- 
ern conditions. 

The chaotic status of the laws of war at the present time is a fact which 
cannot be challenged. It is also fully recognized and, therefore, the urgent 
necessity of their revision is pressed by serious writers on the subject.** 
Notwithstanding the general attitude of neglect of the laws of war, treatises 
and monographs on problems of the laws of war are being published again 
in greater number; voices are being heard in favor of the revision of par- 
ticular rules of war or of the whole laws of war. We mention Hyde’s and 
Oppenheim-Lauterpacht’s treatises, many monographs on the necessity 
of the revision of the law of belligerent occupation; ** revision of the laws 


29 C. John Colombos, A Treatise on the Law of Prize (3rd ed., London, 1949), pp. 
28-29, 299-300; reviewed in this JouRNAL, Vol. 44 (1950), p. 788. 

30 ‘Lawless Maritime Warfare,’’ Foreign Affairs, Vol. XVIII (1940), pp. 424-441. 

81 Op. cit., supra, note 29, pp. 287-288. 

32 J. W. Garner, Recent Developments in International Law (Caleutta, 1925), p. 356. 

88 The Relativity of War and Peace (New Haven, 1949), p. 266; reviewed in this 
JOURNAL, Vol. 44 (1950), p. 429. 

34 Op. cit., supra, note 29, pp. 266-270. 

85 See, e.g., G. Vedovato: ‘‘II diritto bellico . . . si trova actualmente in uno stato 
caotico; le guerre 1914-1918 e 1939-1945 hanno messo in discussione le basi stesse della 
sua existenza. Ricostruire, oggi, orientamenti e prassi della vita reale bellica @ di 
eccezionale interesse’’ (Diritto Internazionale Bellico (Florence, 1946), p. 7). 

86 See the excellent study by Ernst H. Feilchenfeld, The International Economic Law 
of Belligerent Occupation (Washington, 1942). The author starts from the fact that 
Arts. 42-56 of the Hague Regulations, 1907, ‘‘have survived all historical changes 
since 1914’’ (p. 5). 
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of maritime warfare has been urged recently by Colombos and Smith, who 
asked the basic question: Has new practice made new law? Smith warned 
that ‘‘unless the civilized order of states disintegrates entirely, the present 
anarchy is bound to end some time.’’ Downey * insisted on a new code of 
aerial warfare and warned that indiscriminate bombing of cities which, 
in his opinion and on the basis of his experience in Europe, serves no 
useful purpose, threatens to wipe out our whole Western civilization. 
Mossop *° studied the problem of hospital ships and concluded that there is 
an urgent need for revision of the Xth Hague Convention in the light of 
modern experience. Raja Gabaglia*® has written a large volume to the 
effect that, as war is still always possible, the knowledge and dissemination 
of the laws of war as well as their revision is an urgent task. The discus- 
sion of the revision of the laws of war at the 1949 annual meeting of the 
American Society of International Law, although disappointing because of 
the dominance of opponents of such revision, nevertheless brought valuable 
contributions to the problem. George A. McDonough *° stated that, as a 
prosecutor and defense counsel in the war crimes program in Europe, he 
‘‘was alarmed to realize that in nine problems out of ten the authorities 
and textbooks had no answer.’’ He particularly refers to the problem of 
the ‘‘defense of superior command’’ and concludes that there is ‘‘a press- 
ing necessity for a codification of the laws of war.’’ 


IX 


That the laws of war are actually in a chaotic state and urgently need 
revision, is a fact which cannot be challenged. Is the argument of the op- 
ponents of revision that there are no more laws of war because war has been 
‘‘abolished,’’ ‘‘outlawed,’’ any stronger since 1945, than it was during the 
inter-war period? 

The experience under the League of Nations and the Pact of Paris that 
the word ‘‘war’’ used in these instruments is of uncertain meaning, has 
led to great technical progress in the Charter of the United Nations. Here 
the term ‘‘war’’ has been replaced by the broader and less ambiguous 
phrase ‘‘threat or use of force.’’ Does Article 2, paragraph 4, ‘‘abolish’”’ 
wars? It certainly does not. First of all, the Charter is, probably, bind- 
ing only on Members. Second, Article 2, paragraph 4, prohibits the ‘‘threat 
or use of force against the territorial integrity or political independence 
of any state,’’ 1.e., whether a Member or not. True, it is added: ‘‘or in any 
other manner inconsistent with the Purposes of the United Nations.’’ This 


37 Proceedings of the American Society of International Law, 1948, pp. 32-33. 

88 J. C. Mossop, ‘‘ Hospital ships in the Second World War,’’ British Year Book of 
International Law, Vol. XXIV (1947), pp. 398-406. 

89 A. C. Raja Gabaglia, Guerra e Direito Internacional (Sao Paulo, 1949); reviewed 
in this JOURNAL, Vol. 44 (1960), p. 800. 

40 ‘‘Codifying laws of war’’ (letter to the Editor of The New York Times, Oct. 31, 
1948, p. 8 E). 
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latter phrase may exclude armed reprisals, armed intervention or armed 
interference for the protection of nationals abroad. But the Charter gives 
the Members a right to use force under Article 107 (against enemy states), 
Article 53 (enforcement action through regional arrangements or agencies 
under the authority of the Security Council) and Article 51 (individual 
and collective self-defense). To these exceptions must be added, probably, 
the right of self-defense under general international law which is broader 
than the right granted under Article 51. The latter avails only ‘‘if an 
armed attack occurs against a Member of the United Nations,’’ whereas the 
right of self-defense under general international law is also given against 
an ‘‘imminent attack.’’ It is further clear that armed action is legal in 
the case of action by air, sea or land forces at the direction of the Security 
Council with the assistance of the Military Staff Committee (Article 46). 
Finally, there must be considered large-scale fighting in the case of civil 
wars which are not illegal either under general international law or under 
the United Nations Charter. 

It follows that even if the United Nations could function in an ideal way, 
the use of legal force has to be regulated, if applied under Articles 107, 53, 
51, or 42. Even if, in the case of Article 51, the Security Council were able 
to ‘‘take the measures necessary to maintain international peace and 
security’’ very rapidly, fighting might go on for some time in which both 
parties claim to act under Article 51. Fighting on a great scale in the 
ease of civil wars also needs regulation. Military action under the direc- 
tion of the Security Council obviously needs regulation too, just as munici- 
pal police forces are not allowed to act as they like, but are restrained by 
rules of law. That is why Professor Scelle said at the first session of the 
International Law Commission that regulation of the use of force by the 
United Nations should have a high priority. Of course, it makes no dif- 
ference whether such fighting on a great scale is technically called war or 
not.*? That is why Philip C. Jessup, writing wholly de lege ferenda, insists 
nevertheless on the necessity of regulating the legal or illegal use of force.*? 
The fact that in civil wars the rules of war apply, is also an excellent argu- 
ment against those who find rules of war illogical after war has been out- 
lawed. People engaged in civil war are, from the point of view of the 
municipal law in force, criminals, rebels, traitors; yet the rules of war are 
often applied which, for example, make of the captured insurgents prisoners 
of war, not traitors. This is, as Jessup aptly remarks, not a matter of 


41 ‘‘Tt is a mistake to assume that the acceptance of the concept of an international 
police force . . . with its subsequent abolition of the concept of ‘war’ in a legal sense, 
eliminates the necessity for the legal regulation of the rights and duties of those who 
are active participants in the struggle. We may cease to call it war, but there will be 
fighting and people will be killed’’ (P. C. Jessup, A Modern Law of Nations (New 
York, 1948), pp. 188-189). 

42 See the full discussion in Jessup, op. cit., pp. 188-221. 
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sentiment, but of military necessity. The same is true as concerns a mili- 
tary action by the United Nations ** and in case of the illegal use of force. 

It is of the utmost importance to keep in mind that even a war, illegal 
under the Pact of Paris, or a use of force, illegal under the United Nations 
Charter, is, nevertheless, a war or large-scale fighting regulated by the laws 
of war. This rule of international law is firmly established and recognized 
by all leading international lawyers.* 

The laws of war, therefore, do by no means ‘‘belong to the past,’’ as far 
as the law is concerned. What are the facts? What is the practice of 
states? Again, since 1945, fighting on a large scale goes on in many places, 
whether called war in the technical sense or not. There have been or are 
civil wars in Iran, Korea, Burma and, sporadically, in the Philippines; the 
long civil war in Greece with foreign intervention, the colossal Chinese civil 
war; armed action by India against Hyderabad; fighting between India 
and Pakistan in Kashmir; the British war in Malaya; the Dutch-Indonesian 
war; the French war in Indo-China; the Palestine war between Jews and 
Arabs. And the laws of war are invoked by the states.*® 


43 The ‘‘action commune’’ under Article XVI of the League of Nations Covenant 
was always practically considered as war. In the committee charged to put the Cove- 
nant into harmony with the Pact of Paris (L. of N. Doc. C. 16.0.M.69.1930.V), it 
was clearly stated that in case of aggression or international police measures ‘‘les 
normes du droit de la guerre conservent leur valeur, quel que soit le nom de telles 
opérations.’’ This manuscript had been finished before the outbreak of the Korean 
war, which shows that military action, based on a resolution which the Security 
Council, because of the absence of the Soviet Union, was able to adopt, constitutes, for 
all practical purposes war, and that the observation of the laws of war is essential. 

44‘*The fact of the existence of war is a matter unrelated to the question concern- 
ing the propriety of the mode by which it is brought about’’ (C. C. Hyde, Inter- 
national Law (2nd rev. ed., Boston, 1945), Vol. III, p. 1693); ‘‘In conformity with 
the view which has remained unchallenged ... Grotius lays down that the question 
of the justice or injustice of the war is irrelevant for the purpose of observing the rules 
of warfare as between the belligerents’’ (Lauterpacht, ‘‘The Grotian Tradition in 
International Law,’’ British Year Book of International Law, Vol. XXIII (1946), pp. 
1-53, at p. 39); ‘‘A war thus undertaken (against the provisions of the Pact of Paris) 
would be illegal, but it would still be war regulated by the accepted rules of warfare’’ 
(Oppenheim-Lauterpacht, International Law, Vol. II (6th ed., London, 1940), p. 150) ; 
‘“Whatever may be the cause of a war that has broken out ... the same rules of in- 
ternational law are valid. . . . This is so even if the declaration of war is ipso facto a 
violation of international law. The rules of international law apply to war from what- 
ever cause it originates’’ (tbid., p. 174). The last-quoted words were cited by the 
Maritime and Commercial Court of Copenhagen, in the decision of the Adelaide Star 
Case of October 24, 1947 (Jus Gentium, Copenhagen, Vol. I (1949), pp. 117-125). 
‘*Even an unlawful war will undoubtedly have the same legal effects, as any other 
war’’ (Alf Ross, ‘‘Denmark’s legal status during the occupation,’’ ibid., pp. 2-21, at 
p. 6; see also pp. 8-9). 

45 Jews and Arabs agreed that the laws of war should apply to their fighting. 
Egypt recognized this fighting as war, promulgated war legislation (Revue Egyptienne 
de Droit International, Vol. V (1949), pp. 73-81), and established a Prize Court in 
Alexandria (tbid., pp. 28-33) which rendered prize decisions (ibid., pp. 139-151). 
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War is recognized as possible in recent constitutions; ** hints at possible 
war are found in declarations of statesmen. Article 51 of the United 

Nations Charter is the basis of regional treaties for defense, such as the 

Pan American Treaty of Rio de Janeiro, the Western European Treaty and 

the North Atlantic Pact. There is not the slightest doubt that these al- 

lianeces are purely defensive. This writer is in full agreement with the 

North Atlantic Pact and the policies taken thereunder, in view of the very 

real Soviet menace; but it must be recognized that even the most defensive 

alliance is an alliance, having, in the last analysis, common fighting in view. 

The goal of the North Atlantic Treaty is, first, to prevent a war with the 

Soviet Union, but also, in case of failure, to win this war. The rearmament 

of Europe with American aid is under way; strategic plans are being set up, 

giving to every country of the North Atlantic Pact its strategic role. The 

Soviet Union has an enormous army, is engaged in enlarging its air force, 

even its navy, and in building up the armies of the Eastern European 

states under her domination, apparently also giving military help to China. 
An armament race, from atomic and other weapons of mass destruction to 
all weapons of ‘‘conventional armament’’ is in full swing. 

American and probably Russian studies and productions in atomic 
bombs are being continued; the United States is preparing the super- 
weapon of the hydrogen bomb, and there is little doubt that the Soviet 
Union will try to dothe same. A race for new weapons is on: *? submarines, 
equipped with German ‘‘schnorkels,’’ even atomic-powered submarines, 
guided missiles ships, submarine troop-carrier-cargo ships, anti-submarine 
bombs; a tremendous research is going on with regard to guided missiles 
and new jet-propelled aircraft. The developments in the field related to 
nuclear physics must not blind us to the fact that other and perhaps more 
terrible forms of combat are under full study and experimentation: radio- 
active dusts, enormously powerful and lethal gases,** bacteriological and 
biological warfare.*® Many special agencies and experimental stations have 
been set up for the study and development of all these new forms of warfare. 

Men, especially in Europe, are afraid of the third World War. States in 
this country are creating civil defense agencies with power to prepare now for 
meeting possible atomic bomb or bacterial warfare attacks on the United 
States. Secretary of State Dean Acheson has warned recently that a ‘‘ total 
cold war’’ is raging, that the world situation is very tense, that ‘‘total 
diplomacy’’ is needed. George F. Kennan °° recently answered his ques- 

46 French Constitution of Oct. 13, 1946, Art. 7: ‘‘La Guerre ne peut étre déclarée sans 
un vote de l’Assemblée Nationale et avec l’avis préalable du Conseil de la République.’’ 
47 See Hanson W. Baldwin’s article in The New York Times, May 7, 1950, p. 5 E. 
48 See, recently, Curt Wachtel, Chemical Warfare (New York, 1941); Vannevar Bush, 


Modern Arms and Free Men (1949). 
49 See Theodor Rosebury, Peace or Pestilence (Report on Biological Warfare) (New 


York, 1949). 
50 Department of State Bulletin, Vol. XXII, No. 555 (Feb. 20, 1950), pp. 267-271, 


at p. 269. 
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tion ‘‘Is war possible?’’ by saying: ‘‘Of course it is, and we must unfortu- 
nately always think of it as possible as long as we have the sort of world 
we have today.’’ That is why ‘‘the laws of war retain more than academic 
interest’’; °! that is why ‘‘the laws of war must continue to be a legitimate 
object of the science of international law.’’ >” 


There is nothing illogical in trying to eliminate war and to regulate its 
conduct. Civil war is a crime under municipal law, yet often the rules of 
war are applied. It is not true that we have only the alternative of either 
forbidding the resort to force or not forbidding and regulating it. The 
whole career and scientific work of this writer proves that he is fully averse 
to resort to war, that he wholeheartedly stands for the restriction and final 
elimination of the crude and primitive method of war through the develop- 
ment of international law from a primitive into an advanced legal order. 
He has been an enthusiastic supporter of the League of Nations. He also 
stands by the United Nations which, in spite of its shortcomings, is the best 
type of international organization we can have today, the only bridge which 
today leads from the East to the West. He is, by no means, fatalistically 
resigned to the inevitability of the third World War; he believes and 
fervently hopes that it can be avoided. But there is no contradiction be- 
tween the utmost effort not only to prevent the outbreak of an actual war by 
means of diplomacy, but also to restrict resort to war by general rules, and 
regulating large-scale fighting by rules. The one effort by no means ex- 
cludes the other. Just as there is no contradiction in enacting and revising 
criminal laws and the superior effort so to shape social conditions that 
less and less crimes will be committed. But ‘‘we must face the facts 
we must carry water on both shoulders at the same time.’’ ** 


X 


As war or use of force has not been abolished in law and is possible in 
fact, the laws of war, actually in a chaotic condition, urgently need re- 
vision. This revision certainly poses many problems. Writers have asked 
whether the revised rules of war should make a distinction between ‘‘small’’ 
and ‘‘major’’ wars.** Clearly not every possible war must be a world 
war; and one is not justified in thinking only in terms of a new world war 
and not being interested in ‘‘little wars.’’ After all, the law of contracts 
applies not only to contracts which involve hundreds of millions of dollars. 

Laws of war involve not only combat operations. They touch nearly 
every department of life. What the laws of war regarding private persons 


51 Hyde, op. cit., supra, note 44, Vol. III, p. 1679. 

52 Oppenheim-Lauterpacht, op. cit., supra, note 44, Vol. II, p. 150, note 4. 

53 W. J. Bivens, in Proceedings of the American Society of International Law, 1949, 
pp. 117-118. 

54 Thus already G. Schwarzenberger in Grotius Society Transactions, Problems of 
Peace and War, Vol. 37 (London, 1942), pp. 1 ff. The question is also put by H. A. 
Smith, The Law and Custom of the Sea (London, 1948), p. 71. 
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or private property in enemy country are, will influence migrations, in- 
vestments and many other things in time of peace. There are, further, 
laws of war for the protection of the victims of war. Even opponents of 
revision are agreed that they should be upheld and revised; in this sense 
Nicolas Politis spoke in the League of Nations. Dr. Kulski®® also de- 
clared himself in favor of this type of rules of war, making a distinction 
between rules which are compatible with total war, and rules concerning 
combat operations which are not. 

Indeed, revision of this type of rules of war is already under way. The 
Prince of Monaco again called a conference of experts on this topic in 1950. 
Already the four new Geneva Conventions of 1949 have been signed by 44 
states." This great achievement is primarily due to the efforts of the 
International Red Cross, which took the initiative in 1945, and to the Swiss 
Government. The United States actively supported the initiative of the 
International Red Cross in 1945. The International Red Cross ** was in- 
spired by the rich experience it gained in the second World War and in the 
experience gained by the National Red Cross Societies which were convoked 
in a preliminary conference held from June to August, 1946. In 1947 a 
Conference of Government Experts was held, in which the United States 
participated and at which a report** was elaborated. Then followed the 
XVIIth International Conference of the Red Cross at Stockholm in 1948, 
in which the United States also participated, at which Draft Conven- 
tions I-IV °° were approved. Finally, the Swiss Government convoked a 
diplomatic conference which took place from April 21 to August 12, 1949, 
in Geneva, at which fifty-nine states, including the United States and the 
Soviet Union, took part. Although there was unanimous agreement to 
conclude these conventions, some doubted the wisdom of the action, be- 
cause of the impression on public opinion. But the Swiss Foreign Min- 
ister stated that it is necessary and an imperative duty to establish such 
conventions in time of peace; that it is of the utmost urgency to do so to 
prevent the repetition of the terrible horrors perpetrated in the second 
World War. And at the time of signature, on December 8, 1949, he said 


55 Loc. cit., supra, note 53, pp. 124-126. 

56 Official notes can be found in the Department of State Bulletin, June 26, 1947, p. 
1205, and Oct. 10, 1948, p. 404, as well as the brief article by William H. McCahon, ibid., 
Vol. XXI, No. 531 (Sept. 5, 1949), pp. 339-340. The texts are not yet available here. 
No studies on those Conventions have yet been published. The four new Conventions 
are already fully worked in by A. C. Raja Gabaglia, op. cit., supra, note 39. 

57 See Max Huber, Principles, Tasks and Problems of the Red Cross in International 
Law (Geneva, 1946). 

58 Commission d’Experts Gouvernementaux pour l’étude des Conventions protégeant 
les victimes de la guerre. ... Rapport sur les travaux (Geneva, 1947). 

59 Projets de Conventions ... XVIIc Conférence Internationale de la Croix Rouge 
(Geneva, May, 1948). See also volumes for 1948, 1949 of the Revue Internationale de 
la Croiz Rouge (Geneva). 
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that the conventions were signed ‘‘on the unhappy assumption that a new 
war is not impossible.’’ 

The new Geneva Conventions of August 12, 1949,°° deal only with the 
protection of the victims of war. Convention II is a revision of the Xth 
Hague Convention (Hospital Ship Convention). Conventions I and III 
are revisions of the two Geneva Conventions of 1929. Convention III 
(Prisoners of War) contains a new and somewhat controversial rule, which, 
it seems, was adopted under strong insistence by the Soviet Union; this 
new rule, corresponding to a pressing problem appearing in the second 
World War and hitherto unregulated, gives to members of underground 
resistance movements in occupied territory under certain conditions the 
status of prisoners of war. All three conventions constitute strong im- 
provements. Convention IV deals with a new, hitherto unregulated prob- 
lem, urgently in need of regulation, namely, the treatment of civilians in 
wartime. It is a great step forward in the development of international 
law. All the conventions are based, as it should be, on practical and 
realistic considerations, striking, in the words of the Swiss Foreign Min- 
ister, Max Petitpierre, an equilibrium between the cruel necessities of war 
and humanitarian ideals. 

Rules of war, including rules of combat, are essential, as said earlier, 
even in time of peace. They are essential to protect soldiers and civilians 
in war; they are essential in these times to guarantee the survival of our 
whole civilization, if not of mankind itself. They are essential, repre- 
senting, in the words of Jessup, not a matter of sentiment, but of military 
necessity. An army, as distinguished from a savage horde, must know 
what to expect, must know under what rules fighting is to be carried on. 
They are essential for the law of war crimes. A situation cannot be called 
legal, in which both belligerent groups will do what they like, and then the 
victors ‘‘will try the vanquished for having committed crimes determined 
unilaterally and with retroactive force by the victors.’’® That is why 
rules of war for the actual conduct of fighting are indispensable. If the 
United Nations is unwilling or unable to draft such rules, it must be done 
outside of the organization,®? just as were the four new Geneva Conven- 
tions. But just as the efforts at disarmament by the League of Nations 
dealt in effect to a great degree with the laws of war, so do the efforts of 
the United Nations Commission for Conventional Armaments and the 


60 Les Conventions de Généve du 12 aotit 1949 (Geneva, 1949, pp. 251). 

61H. Kelsen, ‘‘ Will the Nuremberg Trial Constitute a Precedent?’’, International 
Law Quarterly, Vol. II, No. 2 (1947), pp. 153-171, at p. 171. 

62 Last year there was some information as to a private international conference on 
the revision of the laws of war at Buenos Aires. The Hague Conference of the Inter- 
national Bar Association, 1948, asked the Executive Council and the House of Deputies 
to take appropriate steps to promote the setting up of a committee to study the adapta- 
tion of prize law to modern conditions and its unification (Ibid., No. 4 (1948-49), 
p. 638). 
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Atomic Energy Commission. The envisaged prohibition of the use of the 
atomic bomb pertains to the rules of war and shows that even in the 
United Nations large-scale fighting, whether legal or illegal, is considered 
possible ; otherwise why try to enact this prohibition? This Commission 
has, further, to deal with all other weapons of mass destruction. Secre- 
tary General Trygve Lie suggested even in 1948 that the United Nations 
forbid chemical and bacteriological warfare,® and he suggested in 1950 
that the United Nations begin the study of controlling germ warfare, 
and that the hydrogen bomb is a United Nations topic.* The International 
Committee of the Red Cross has recently appealed to all signatories of the 
new Geneva Conventions to take appropriate steps to reach agreement on 
a prohibition of atomic weapons and of all weapons of non-directed mass- 
death-missiles. 

We have already answered the arguments of those optimists who believe 
that war is ‘‘abolished’’ and, therefore, laws of war do not and cannot 
exist. Let us state once more that naturally all must be done to prevent 
wars diplomatically and to restrict, and ultimately eliminate, war legally. 
This is the higher goal. But this does not exclude the necessity of regu- 
lating large-scale fighting, legal or illegal, as long as the first goal is not 
reached. That the first goal has not yet been reached and is not likely to 
be reached within the near future is clear. To abandon the smaller 
progress achieved through the laws of war in favor of a higher goal not 
reached would be folly. It is indeed paradoxical that, in the words of 
Erich Hula,** ‘‘though men despaired of being able to attain the compara- 
tively modest goal of regulating war, they entertained strangely enough, 
the more excessive hope of being able to eliminate war altogether.’’ Such 
an attitude ‘‘is unfortunately rather the symptom of grim prospects for 
the future conduct of wars than a guarantee of the elimination of war as 
such.’’ 

It must also be stressed that the laws of war pertain rather to the law 
of peace, that they are ‘‘a part of human rights.’’ * 

One word has still to be said to answer the arguments of the fatalistic 
pessimists who resign themselves to total war, because ‘‘laws of war, as to 
combat, are incompatible with total war.’’ Such fatalistic pessimism is a 
confession of utmost determinism, a belief that men are in no way the 
masters of their destiny, but the slaves of inexorable developments, a nega- 
tion of the possibility of creative human effort. The real problem is not 
whether such laws of war are incompatible with total war, but whether 
total war is compatible with the survival of human culture. How can the 


63 The New York Times, Aug. 9, 1948, p. 3. 

64 Jbid., Jan. 3, 1950, p. 12. 65 Ibid., March 31, 1950, p. 22. 

66 Erich Hula, ‘‘The revival of the idea of punitive war,’’ in ‘‘Thought,’’ Fordham 
University Quarterly, Vol. XXI, No. 82 (September, 1946), at pp. 411, 434. 

67 W. B. Cowles, loc. cit., supra, note 53, p. 121. 
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pessimistic fatalists at the same time be firm believers in such developments 
as international courts for the protection of human rights? It is also 
clear that total war will make illusory even such laws of war as are con- 
sidered ‘‘compatible with total war,’’ such as rules concerning prisoners 
of war, sick and wounded and so on, a consequence strongly emphasized 
in the recent appeal made by the International Committee of the Red 
Cross. 

The movement for laws of war, Summer Maine has stated, owes less to 
professors, statesmen or moralists than to military commanders. Today, 
too, the revision of the laws of war is particularly endorsed by military 
men.®® For the laws of war are not exclusively and not even primarily 
a matter of humanitarian sentiment, but of military necessity. 

Large-scale fighting does and will occur, whether called war or not. It 
is obvious that more and more terrible weapons do not guarantee the much 
longed-for security, but rather increase insecurity. It is also clear that 
the progress of natural science in producing more and more terrible 
weapons is endless. A continuance on the road of neglect of the laws of 
war, while at the same time the higher goal of abolition of war remains 
unsolved, must necessarily lead to greater and greater catastrophes. 

True, the present world climate makes the revision of the laws of war 
difficult. But does it make the abolition of war less difficult? If men do 
not want to return to the dark ages in a new and more terrible form, the 
moral courage, the revival of reason to do away with total war must be 
found. And ethical and humanitarian considerations are powerfully aided 
by considerations of military necessity and by healthy anticipation of re- 
taliation in a world where no group of states holds a monopoly of weapons 
of mass destruction. The time to revise the laws of war so as to eliminate 
the fear of total war is now. Later it may be too late. Caveant consules! 


68 See H. W. Baldwin’s article in The New York Times, Dec. 7, 1949, p. 14. 
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NATIONAL COURTS AND HUMAN RIGHTS—THE FUJII CASE 
By Quincy WRIGHT 
Of the Board of Editors 


In the ease of Set Fujii v. The State, the District Court of Appeals of 
California held that a State statute which prohibited aliens ineligible to 
citizenship from acquiring land within the State was ‘‘in direct conflict 
with the plain terms”’ of provisions concerning human rights in the United 
Nations Charter, a treaty binding upon the United States. Consequently, 
land granted to a Japanese in 1948 did not escheat to the State. The case 
involves important questions of United States constitutional law, of inter- 
national law, and of legal policy. 


THE CONSTITUTIONAL Law ISSUE 


On the issue of constitutional law the opinion follows a long and unbroken 
tradition that if State legislation conflicts with obligations undertaken by 
the United States in a treaty, the legislation will not be applied by the 
courts.2, The terms of Article 6, paragraph 2, of the Constitution are 
unambiguous: 


.. . all treaties made, or which shall be made, under: the authority 
of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the Consti- 
tution or laws of any State to the contrary notwithstanding. 


This clause came before the Supreme Court for interpretation in 1796 
and the Court did not hesitate to hold that Virginia legislation of 1777 
confiscating debts owed to British subjects was null and void because in 
conflict with Article 4 of the Treaty of Peace with Great Britain of 1783, 
which provided: 


It is agreed that creditors on either side shall meet with no lawful 
impediment to the recovery of the full value in sterling money, of all 
bona fide debts heretofore contracted. 


1217 Pac. (2nd) 481; 218 Pac. (2nd) 595 (1950); this JourNAL, Vol. 44 (1950), 
p. 590. On similar facts the Superior Court of California in Los Angeles held in 
Masaoka v. The State (March 16, 1950) that the Alien Land Law is ‘‘ unconstitutional 
because it violates the 14th Amendment.’’ 

2 Hauenstein v. Lynham (1879), 100 U. 8S. 483. E. S. Corwin, referring to this case 
in 1944, notes that recent cases ‘‘emphasize and amplify these results.’’ (The Consti- 
tution and World Organization (Princeton, 1944), p. 15.) Corwin discussed the subject 
at greater length in National Supremacy, Treaty Power and State Power (New York, 
1913), reviewed by the present writer in The Dial, Nov. 16, 1913. 
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Mr. Justice Chase expressed the opinion of the Court vigorously : 


It is the declared will of the people of the United States that any treaty 
made by the authority of the United States shall be superior to the 
constitution and laws of any individual State; and their will alone is 
to decide. . . . Four things are apparent on a view of this sixth article 
of the National Constitution. First, that it is retrospective, and is to 
be considered in the same light as if the Constitution had been estab- 
lished before the making of the treaty of 1783; second, that the consti- 
tution or laws of any of the States so far as either of them shall be 
found contrary to that treaty are by force of the said article, pros- 
trated before the treaty; third, that consequently the treaty of 1783 
has superior power to the legislature of any State, because no legis- 
lature of any State has any kind of power over the Constitution, which 
was its vreator; fourth, that it is the declared duty of the State judges 
to determine any constitution or laws of any State contrary to that 
treaty (or any other) made under the authority of the United States, 
null and void. National and federal judges are bound by duty and 
oath to the same conduct.® 


In the same spirit the Supreme Court held unanimously a hundred and 
fifty years later that California inheritance laws which passed by the claims 
of German beneficiaries could not override the provisions of the treaty of 
1923 between the United States and Germany. Justice Douglas held for 
the Court that, in spite of the war and the unconditional surrender of 
Germany, clauses of that treaty protecting private rights continued: 


If, therefore, the provisions of the treaty have not been superseded or 
abrogated, they prevail over any requirements of California law 
which conflict with them.* 


Seores of opinions of both Federal and State courts have affirmed this 
stand.> Question has been raised, however, in connection with the Fujii 
case, because it is said this principle is not applicable in the case of ‘‘non- 
self-executing treaties.’’® A self-executing treaty refers in American con- 
stitutional law to a treaty provision which imposes an obligation upon the 
United States of such character as to be applied by the courts. Many treaty 


8 Ware v. Hylton (1796), 3 Dall. 199, 236. See also Ellsworth, C. J., in Hamilton v. 
Eaton (1796), Fed. Cas. No. 5980. 

4Clark v. Allen (1947), 331 U. S. 503, 508; this JourNaL, Vol. 42 (1948), p. 201. 

5 Corwin, National Supremacy; Crandall, Treaties, Their Making and Enforcement 
(Washington, 1916), pp. 246 ff.; Q. Wright, ‘‘The Constitutionality of Treaties,’’ this 
JOURNAL, Vol. 13 (1919), pp. 252 ff.; The Control of American Foreign Relations (New 
York, 1922), pp. 89 ff. ‘‘The Supreme Court has never held a treaty unconstitutional 
whatever its subject matter. On the contrary, wherever a State law has been in con- 
flict with a treaty provision the latter has been upheld. . . . This doctrine has been ap- 
proved in an unbroken line of decisions from that time (1796) to the present.’’ Harold 
W. Stoke, The Foreign Relations of the Federal State (Baltimore, 1931), p. 109. 

6 Manley O. Hudson, ‘‘Charter Provisions on Human Rights in American Law,’’ this 
JOURNAL, Vol. 44 (1950), p. 545. 
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obligations are, however, of such character that execution belongs not to 
the courts but to the Congress, the President, or the treaty-making au- 
thority. Such treaties have been called ‘‘non-self-executing.’’* It is con- 
ceivable that a treaty might impose an obligation upon a federal state 
which could be executed only by action of the legislatures of the member 
states. This seems to be the case in Canada.* In the United States, how- 
ever, the principle of Federal supremacy has been held to mean that the 
Constitution always confers adequate authority upon Federal agencies to 
enforce treaties which impose obligations upon the United States. Con- 
gress always has power under the ‘‘necessary and proper’’ clause to pro- 
vide for such enforcement, even though the subject-matter of the treaty 
is outside the explicit delegation of power to Congress by the Constitution. 
This position was affirmed by the Supreme Court, speaking through Justice 
Holmes, in the case of Missouri v. Holland.® The Court held that Congress 
had power to enact criminal laws to enforce a treaty between the United 
States and Canada for the protection of migratory birds, although the 
matter was not within the powers expressly delegated to it. The United 
States is, therefore, never dependent for fulfillment of its treaty obligations 
upon action by the States. Consequently, the distinction between self- 
executing and non-self-executing treaties has been used in American con- 
stitutional law only with reference to the agency of the Federal Govern- 
ment competent to execute the treaty and has had no reference to the 
relations between the Federal Government and the States, except in those 
rare instances where the treaty itself makes execution contingent upon 
State action.’° One, therefore, finds little judicial discussion of this distine- 
tion in cases involving the compatibility of State legislation with treaty 
provisions. 

The doctrine of non-self-executing treaties in American constitutional 
law is an aspect of the doctrine of ‘‘political questions.’’ It affirms that 
certain treaty provisions, like certain provisions of customary international 
law and certain provisions of the Constitution, are of such character that 
the court leaves their interpretation and application to the political organs 
of the Government—the President or Congress—and applies whatever de- 
cisions these organs may make." This doctrine is the basis for Chief 


7 Wright, Control of American Foreign Relations, pp. 207 ff., 353 ff. 

8 Att. Gen. for Canada v. Att. Gen. for Ontario (1937), Judicial Committee of the 
Privy Council, 53 Times L.R. 325, this JouRNAL, Vol. 31 (1937), p. 348; Robert B. 
Stewart, ‘‘Canada and International Labor Conventions,’’ ibid., Vol. 32 (1938), pp. 36 ff. 

9252 U. S. 416 (1920). See also Wright, op. cit., pp. 185-186. 

10 Below, note 23. 

11 Doe v. Braden, 16 How. 635 (1853). ‘‘The construction of treaties is the peculiar 
province of the judiciary; and, except in cases purely political, Congress has no consti- 
tutional power to settle the rights under a treaty or to affect titles already granted by 
the treaty itself.’’ Jones v. Meehan (1899), 175 U. 8S. 1, 32; Moore’s Digest of Inter- 
national Law, Vol. 5, pp. 234, 241. 
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Justice Marshall’s opinion in the case of Foster v. Nielson. Speaking for 
the Supreme Court, he held that the provision of the Florida Purchase 
Treaty, which stated that grants of land in the ceded territories ‘‘shall be 
ratified and confirmed to the persons in possession of the lands,’’ was not 
self-executing because it was in the form of a contract and because the 
scope of the ceded territory was a political question.” Four years later, 
in the case of United States v. Percheman, the Chief Justice held, after ex- 
amining the Spanish text of the treaty, that he had been in error, saying: 


122 Pet. 253, 314 (1829). ‘‘A treaty is in its nature a contract between two nations, 
not a legislative act... . In the United States a different principle is established. Our 
Constitution declares a treaty to be the law of the land. It is, consequently, to be re- 
garded in Courts of justice as equivalent to an act of the legislature, whenever it oper- 
ates of itself without the aid of any legislative provision. But when the terms of the 
stipulation import a contract, when either of the parties engages to perform a particular 
act, the treaty addresses itself to the political, not the judicial, department; and the 
legislature must execute the contract before it can become a rule for the Court.’’ If 
all treaty provisions are in the ‘‘nature of contract’’ it is difficult to see how treaty 
provisions which ‘‘import a contract’’ can be distinguished from these ‘‘equivalent to 
an act of the legislature.’’ 

In the Head Money Cases (112 U. 8S. 580, 1884) Justice Miller made sense out of 
Marshall’s distinction, but with his interpretation the treaty clause with which 
Marshall was dealing would have been self-executing. ‘‘A treaty’’ said Justice Miller, 
‘is primarily a compact between independent nations. It depends for the enforcement 
of its provisions on the interest and the honor of the governments which are parties 
to it... . With all this the judicial courts have nothing to do and ean give no redress. 
But a treaty may also contain provisions which confer certain rights upon the citizens 
or subjects of one of the nations residing in the territorial limits of the other, which 
partake of the nature of municipal law, and which are capable of enforcement as be- 
tween private parties in the courts of the country. ... The Constitution of the United 
States places such provisions as these in the same category as other laws of Congress.’’ 

Marshall’s usual acuteness may have been adversely affected not only by the peculiar 
circumstances of Foster v. Nielson, but also by a personal experience perhaps predispos- 
ing him to regard treaties as not self-executing. He was counsel for the American 
debtor who was defendant in error in the case of Ware v. Hylton more than thirty years 
earlier, and argued, in a way which won him national reputation, that the treaty pro- 
vision there involved was not applicable because, before it came into force, his client’s 
debt had been completely discharged in accordance with Virginia law. (3 Dall. 214; 
A. J. Beveridge, The Life of John Marshall (Boston, 1916), Vol. 2, p. 198.) Justice 
Iredell had decided in the Circuit Court favorably to Marshall’s client. His decision 
was reversed in the Supreme Court but he presented his dissenting opinion there which 
was based on the distinction between self-executing and non-self-executing treaties. 
He, however, rested this distinction on the separation of legislative, executive and 
judicial powers. He considered that restoration of the obligation of the debtor who had 
been legally discharged of his debt by payment to the State as prescribed by State legis- 
lation was so clearly an exercise of legislative power that only Congress could execute 
Art. 4 of the Treaty of 1783 which was in question. Iredell also leaned heavily upon 
the British practice under which treaties in general require execution by Parliament in 


so far as they affect private rights. Ware v. Hylton (1796), 3 Dall. 199, 272. 
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Although the words ‘‘shall be ratified and confirmed’’ are properly 
the words of contract, stipulating for future legislative act, they are 
not necessarily so. They may import that they ‘‘shall be ratified and 
confirmed’’ by force of the instrument itself.’ 


He, therefore, in the later case which, differing from the earlier case, con- 
cerned lands clearly within the ceded territory, applied the treaty directly 
to protect private land titles. 

Because of the weight that some commentators on the Fujii case have 
given to Marshall’s opinion in Foster v. Nielson, it may be well to give 
detailed attention to the circumstances of that case. It stands out as a 
single, and later repudiated opinion, that a treaty provision protecting 
private rights does not in itself overrule conflicting State law because it is 
not self-executing. The primary issue, however, was not a conflict between 
the treaty and State legislation, but a conflict between the treaty and 
Congressional legislation. 

The land involved in the ease was in the State of Louisiana in the area 
which had been known as West Florida, generally understood to extend 
along the Gulf coast from the Mississippi to the Perdido River. The latter 
now forms the western boundary of Florida. The plaintiffs claimed on the 
basis of a Spanish grant of 1804. The United States claimed that this 
area was acquired by the Louisiana Purchase of 1803, and that conse- 
quently Spain had no competence to make the grant in 1804. Spain, how- 
ever, had always held that this area was not included in the cession of 
Louisiana by Spain to France by the Treaty of San Ildefonso (1800) and 
that, therefore, it was not ceded by France to the United States in 1803 
but remained Spanish territory. The grantee accepted this view and also 
claimed that the United States, in spite of its military action and legisla- 
tion to the contrary during the period from 1803 to 1819, had recognized 
the Spanish position in the Florida Purchase Treaty. By that treaty the 
Spanish Monarch ceded to the United States ‘‘all the territories which be- 
long to him, situated to the eastward of the Mississippi, known by the name 
of East and West Florida.’’** The reference to ‘‘ West Florida’’ suggested 
that the United States had accepted the Spanish contention. The United 
States, however, replied that the phrase ‘‘which belong to him’’ permitted 
the United States to retain its position, especially as some of the area east 
of the Perdido had sometimes been regarded as part of ‘‘ West Florida,”’ 
and that it was desirable in any case to eliminate any future Spanish claim, 


187 Pet. 51 (1833), Moore’s Digest, Vol. 1, p. 415. It is to be noticed that the 
treaty did not specify that Congress should ratify and confirm the titles. The obliga- 
tion belonged to the United States as a whole, which implies a duty by all agencies of 
the Government to give it effect so far as they can in the exercise of their constitutional 
competence. See Iredell’s opinion (above, note 12), though he gave too limited a scope 
to the constitutional competence of the judiciary; and below, notes 20 and 21. 

14 Article 2. 
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however unfounded it might be. This position was strengthened by the 
provisions in Article 6 of the treaty that the inhabitants of the ceded terri- 
tory ‘‘shall be incorporated in the Union of the United States, as soon as 
may be consistent with the principles of the Federal Constitution.’’ This 
would seem to exclude the area west of the Perdido from the cession, be- 
cause that area was already within the States of Louisiana, Mississippi and 
Alabama, respectively admitted to the Union in 1812, 1817, and 1819. 

It is clear that the main issue involved was ‘‘ At what date did the United 
States acquire the territory west of the Perdido?’’, but on this the Court 
was divided. Marshall consequently resorted to the device of holding 
that the question was political and the Court would have to follow Con- 
gress, a position which has generally been adhered to with respect to the 
territorial limits of the United States.15 It would have been logical for 
him to hold that the treaty provision confirming land titles was self-execut- 
ing, as indeed he did hold four years later, but that the treaty applied 
only to the territory east of the Perdido because the political organs of 
the Government had decided that the territory to the west of the Peridido 
had been acquired in 1803 by the Louisiana Purchase. Apparently he 
did not do this because he was convinced, contrary to the opinion of a 
majority of the Court, that the explicit reference to West Florida in the 
treaty of 1819, when read in connection with an attached protocol, modi- 
fied the earlier position of the political organs of the Government.’* The 
King of Spain had made three large grants while the treaty was being 
negotiated, but by this protocol, which he signed after signature but before 
ratification of the treaty, he explicitly annulled these grants, one of which 
was located in the area west of the Perdido. Marshall found it difficult 
to see why it was felt necessary to annul that grant if it was outside the 
area ceded by the treaty.1*7 This division in the Court on the territorial 
scope of the cession, and the difficulty of determining the intentions of the 
political authorities on that matter, induced Marshall to leave to Congress 
the entire question of determining what titles should be recognized. This 
course was further suggested by the fact that Congress had in fact set 
up commissions to ascertain the grants which ought to be confirmed and 
had confirmed some grants and rejected others. 

The political complications involved in this case are obvious. Although 
laws of Louisiana, Alabama and Mississippi might have been involved, the 
ease concerned primarily a conflict between Congressional action and the 
treaty. Furthermore, the Supreme Court subsequently held that the clause 
in question was self-executing. In view of these considerations, it is sub- 


15 Jones v. U. S. (1890), 137 U. S. 202, 212; Wright, Control of American Foreign 
Relations, pp. 172 ff. 162 Pet. 313. 

17 The grant involved in the Percheman Case was east of the Perdido and apparently 
in that case Marshall tacitly accepted the opinion of the majority that that river marked 
the western limit of the Florida cession of 1819. 
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mitted that the opinion in Foster v. Nielson is of no value for interpreting 
the relation of a treaty provision concerning individual rights to State 
legislation. On that question the record of the Supreme Court is clear. 
Rights protected by treaty overrule conflicting State legislation ex propria 
vigore. 

In practice, the doctrine of non-self-executing treaties has been ap- 
plied only to preserve the constitutional rights of the political organs of 
the Federal Government—the President, the Congress, and especially the 
House of Representatives which does not normally participate in treaty- 
making—in matters which for historical or practical reasons have been 
considered peculiarly within the competence of these organs. Thus it 
has been held that treaty provisions which require appropriations can 
only be executed by Congress. Treaty provisions referring to tariffs, 
to the use of military forces, to the incorporation and the administration of 
territories acquired by the United States, to the organization of tribunals, 
and to the establishment of criminal jurisdiction have usually been re- 
garded as non-self-executing.’® 

Treaties can be validly made on matters within (as well as outside) the 
delegated authority of Congress, and the courts will normally apply them, 
even to the extent of nullifying earlier Congressional or executive action.’® 
But within the limited range of matters referred to, those which are con- 
sidered ‘‘political,’’ the courts have usually held that execution of the 
treaty obligation belongs to the political organs of the Federal Government 
subject, however, to the constitutional obligation of these organs to give 
full effect to the treaty. According to Secretary of State Livingston, 


The Government of the United States presumes that whenever a treaty 
has been duly concluded and ratified by the acknowledged authorities 
competent for that purpose, an obligation is thereby imposed upon 
each and every department of the government, to carry it into com- 
plete effect, according to its terms, and that on the performance of this 
obligation consists the due observance of good faith among nations.” 


This had reference to a controversy with France in which the French 
parliament had failed to make an appropriation to carry out a treaty ob- 
ligation to the United States, but American legal opinion has held that the 
argument applies equally to the United States. Thus, Attorney General 
Cushing held in an opinion of 1854: ‘‘A treaty, though complete in itself 
and the unquestioned law of the land, may be inexecutable without the aid 
of an act of Congress. But it is the constitutional duty of Congress to 


18Q. Wright, ‘‘The Legal Nature of Treaties,’’ this JouRNAL, Vol. 10 (1916), p. 
719; ‘‘Treaties and the Constitutional Separation of Powers in the United States,’’ 
ibid., Vol. 12 (1918), pp. 64 ff.; Control of American Foreign Relations, pp. 207 ff., 
352 ff.; Moore’s Digest, Vol. 5, pp. 221 ff., 241 ff.; Hackworth’s Digest, Vol. 5, p. 198. 

19 U. S. v. The Peggy (1801), 1 Cranch 103; Wright, op. cit., p. 344. 

20 Wharton’s Digest, Vol. 2, p. 67. 
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pass the requisite laws.’’*. Such a duty may not exist if the treaty pro- 
vision itself explicitly makes execution contingent upon action by Con- 
gress *? or by the States.2* Such provisions often amount merely to rec- 
ommendations to Congress or to the States, although the terms may be 
such as to oblige these agencies to act. In any case such provisions are 
not self-executing.** 

The principle of Federal supremacy and the explicit terms of Article 6 
of the Constitution make it clear that if a treaty provision establishes 
obligations of the United States without specification of any particular 
organ or procedure for carrying it out, courts must apply it in preference 
to conflicting State legislation. In the absence of explicit provision in the 
treaty itself, there is no authority for leaving the execution of a treaty to 
the States on the ground that it is not self-executing. 


THE INTERNATIONAL LAW IssUE 


Treaty provisions which do not impose obligations on the parties or which 
specify organs of execution other than national courts, can be called non- 
self-executing, but in a different sense from that just discussed. Critics 
of the California court’s decision in the Fujii case seem to imply that the 
provisions of the Charter of the United Nations dealing with human rights 
do not impose obligations upon the Members, but merely recommend action 
by them or by organs of the United Nations, and that consequently they 
are not self-executing.*® 

This argument involves consideration of the following questions: Does 
Article 56 of the United Nations Charter impose obligations upon the 
Members, including the United States? If so, does the Charter provide 
organs and procedures for interpreting and enforcing these obligations of 
such a character as to prevent American courts from doing so? If this is 
answered negatively, it may be asked: Are the obligations of the United 
States under the article of a character which American courts can apply? 


216 Ops. Att. Gen. 291; Moore’s Digest, Vol. 5, pp. 230, 370; Wright, this JourNAL, 
Vol. 12 (1918), p. 93; Control of American Foreign Relations, pp. 5, 357 ff.; Harvard 
Research in International Law, Law of Treaties, this JOURNAL, Supp., Vol. 29 (1935), p. 
1037. See also opinion of Iredell, J., above, note 12. 

22 As did Art. 8 of the Mexican Reciprocity Treaty of 1884 (Moore’s Digest, Vol. 5, 
p. 222) and certain provisions of the Shipowner’s Liability Convention of 1936 (Stone, 
C. J., in Aguilar v. Standard Oil Co. (1943), 318 U. S. 724, 738). A number of such 
treaties are listed in Q. Wright, Columbia Law Review, Vol. 20 (1920), p. 122, and 
Harvard Research, loc. cit., pp. 978 ff. 

23 As did Art. 7 of the treaty of 1853 with France and Art. 4 of the Reciprocity 
Treaty of 1854 with Great Britain. A number of such treaties are listed in Columbia 
Law Review, Vol. 20, p. 123, and in Harold W. Stoke, The Foreign Relations of the 
Federal State (Baltimore, 1931), pp. 177 ff. 

24Q. Wright, Control of American Foreign Relations, pp. 90, 191. 

25 Hudson, this JoURNAL, Vol. 44 (1950), p. 543. 
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These questions suggest that the term ‘‘non-self-executing treaties’? may 
have a meaning in international law different from that in American consti- 
tutional law. Instead of referring to treaty obligations which are to be en- 
forced by the political organs rather than by the courts, the term may refer 
to treaty provisions which do not impose obligations upon the parties or 
which implicitly or explicitly preclude judicial application. Many provi- 
sions of the United Nations Charter are of this character. They recom- 
mend to organs of the United Nations or to the Members that they consider 
certain subjects or promote certain purposes. Treaty provisions which 
define the purposes, procedures or powers of international bodies may im- 
ply obligations by the parties not to obstruct the realization of these pur- 
poses, to observe these procedures, and to respect the decisions resulting 
from the exercise of these powers. But normally such provisions are not 
susceptible of application or enforcement by national courts and may, 
therefore, be called non-self-executing. United States courts have, for ex- 
ample, refused to pass upon the exercise of their jurisdiction by tribunals 
established by international agreements to which the United States is a 
party.*° 

Article 56 of the Charter in form imposes obligations upon the Members 
of the United Nations. The word ‘‘pledge’’ implies obligation and the 
reference to ‘‘separate’’ action as distinct from ‘‘joint’’ action indicates 
that the Members are individually bound to act ‘‘for the achievement’’ 
of ‘‘universal respect for, and the observance of, human rights and funda- 
mental freedoms for all without distinction as to race, sex, language or 
religion.’’ This construction was accepted without hesitation by the Calif- 
fornia court in the Fujii case: 


The position of this country in the family of nations forbids traf- 
ficking in innocuous generalities, but demands that every State in the 
Union accept and act upon the Charter according to its plain language 
and its unmistakable purpose and intent. Since the Charter is the 
supreme law of the land, it becomes necessary to examine its provisions 
and guarantees and to interpret it in the light in which it was adopted 
by the participating nations. 

The integrity and vitality of the Charter and the confidence which 
it inspires would wane and eventually be brought to naught by failure 
to act according to its announced purposes. This nation can be true 
to its pledge to the other signatories to the Charter only by cooperat- 
ing in the purposes that are so plainly expressed in it and by remov- 
ing every obstacle to the fulfillment of such purposes. 

A perusal of the Charter renders it manifest that restrictions con- 
tained in the Alien Land Law are in direct conflict with the plain 
terms of the Charter and with the purposes announced therein by its 
framers. It is incompatible with Article 17 of the Declaration of 


26 Hirota v. MacArthur, 335 U. S. 876, this JourNAL, Vol. 43 (1949), p. 170; Flick 
v. Johnson, 174 Fed. (2nd) 983, this JourNAL, Vol. 44 (1950), p. 187. 
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Human Rights which proclaims the right of everyone to own property. 
The Alien Land Law must, therefore, yield to the treaty as the superior 
authority. 


This opinion gains weight from the fact that it was unanimous among the 
three judges and that it was unanimously reaffirmed on rehearing.*? The 
court said after rehearing that its reference to the Universal Declaration 
of Human Rights did not imply that that instrument was a treaty or that 
it directly imposed an obligation upon the United States, but that, like the 
address of the President to the Senate also referred to, ‘‘it emphasized the 
purposes and guarantees of the Charter.’’ It also said that the fact that 
Japan is not a Member of the United Nations does not render its nationals 
ineligible to the guaranties extended to all persons without exception by 
the Charter. 

That Article 56 imposes obligations on the United States appeared equally 
clear to four Justices of the Supreme Court who, in concurring opinions in 
the Oyama case,** invoked this article. The Court held that the Cali- 
fornia Alien Land Law was contrary to the 14th Amendment, at least inso- 
far as it forbade American-born children of Japanese parents ineligible to 
naturalization to hold land purchased for them by the parents. Justice 
Black, joined by Justice Douglas, said in his concurring opinion : 


There are additional reasons now why that law stands as an obstacle 
to the free accomplishment of our policy in the international field. 
One of these reasons is that we have recently pledged ourselves to co- 
operate with the United Nations to ‘‘promote ... universal respect 
for, and observance of, human rights and fundamental freedoms for 
all without distinction as to race, sex, language or religion.’’ How 
ean this nation be faithful to this international pledge if state laws 
which bar land ownership and occupancy by aliens on account of race 
are permitted to be enforced ? 


Justice Murphy, joined by Justice Rutledge, said: 


Moreover, this nation has recently pledged itself, through the United 
Nations Charter, to promote respect for, and observance of, human 
rights and fundamental freedoms for all without distinction as to race, 
sex, language or religion. The Alien Land Law stands as a barrier to 
the fulfillment of that national pledge. Its inconsistency with the 
Charter, which has been duly ratified and adopted by the United States, 
is but one more reason why the statute must be condemned. 


The majority of commentators accept this position,?® but others have ob- 
jected that the pledge of ‘‘separate’’ action is not ‘‘to treat persons under 


27 Above, note 1. 
*8 Oyama v. California (1948), 332 U. S. 633, this JourNaL, Vol. 42 (1948), p. 475. 
29H. Lauterpacht, International Law and Human Rights (London, 1950), p. 152, 
quoting Ben Cohen in the General Assembly, and James Brierly and Georges Scelle in the 
United Nations International Law Commission (ibid., pp. 154, 159). 
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their jurisdiction with respect for human rights’’ but ‘‘to promote inter- 
national cooperation to that end.’’*° With this construction Article 56 
adds little, if anything, to Article 55 and is, therefore, ‘‘meaningless and 
redundant.’’** Ordinary canons of interpretation oppose a construction 
leading to that result, and common sense suggests that ‘‘separate action in 
cooperation with the organization’’ implies, as a minimum, abstention from 
separate action, such as enforcement of racially discriminating land laws, 
which would oppose the purposes of the organization. It is difficult, if not 
impossible, to say that a Member is acting in codperation with the United 
Nations “‘for the achievement’’ of ‘‘universal respect for, and observance 
of, human rights and fundamental freedoms for all without distinction 
as to race, sex, language or religion,’’ if its courts are enforcing in its own 
jurisdiction laws which make such discriminations in respect to matters 
described as human rights in a formal declaration by the principal organ of 
the United Nations. It is reasonable to infer from the phrase ‘‘in codpera- 
tion with the organization’’ that the Members, in fulfilling their pledge to 
take ‘‘separate action,’’ shall be guided by the purposes stated in the 
Charter and by the more detailed interpretation of the meaning of those 
purposes and the appropriate methods for achieving them, which organs 
of the United Nations have recommended. Consequently, the terms of 
Article 56 amply support the opinion of the court in the Fujii case that the 
Universal Declaration of Human Rights, while not a treaty, constitutes an 
authoritative interpretation of the words ‘‘human rights and fundamental 
freedoms’’ in Articles 55 and 56 of the Charter. 

This construction gains strength from the legislative history of Article 
56, an article which had no counterpart in the Dumbarton Oaks Proposals. 
It originated at San Francisco in a proposal that: 


All members pledge themselves to take separate and joint action and 
to cooperate with the Organization and with each other to achieve 
these purposes. 


A threefold pledge for separate action, for joint action, and for codperation 
with the Organization was, therefore, clearly stated. Some Members ob- 
jected, however, and a proposal was made eliminating all but the pledge to 
cooperate : 


All members undertake to cooperate jointly and severally with the 
Organization for the achievement of these purposes. 


This, however, was objected to specifically on the ground that it did not 
contain the threefold pledge which had been approved in principle. As a 
result the committee proposed a new draft which was accepted and be- 


30U. N. International Law Commission, Doe. A/CN.4/SR.23, p. 10; Lauterpacht, 
op. cit., p. 154. 
81 Hans Kelsen, The Law of the United Nations (London, 1950), p. 100. 
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came Article 56 of the Charter, apparently with the intention of incorporat- 
ing the threefold pledge, although the draft was less clear than the original 
proposal : ** 


All Members pledge themselves to take joint and separate action in 
cooperation with the Organization for the achievement of the purposes 
set forth in Article 55. 


Interpretation of this article has been discussed in the United Nations 
International Law Commission and some differences of opinion have 
emerged. The Chairman (Hudson) expressed the opinion that the Mem- 
ber States ‘‘had merely agreed to promote international cooperation”’ for 
the ends stated in Article 55.°% This conclusion may have been arrived at 
by assuming that the phrase of Article 56 ‘‘in cooperation with the Organi- 
zation’’ is identical with the phrase ‘‘to cooperate with the Organization.’’ 
It may, however, have been arrived at by assuming that in referring to 
‘‘the purposes set forth in Article 55’’ the ‘‘pledge’’ of Article 56 was ‘‘for 
the achievement’’ not of ‘‘universal respect for, and observance of, human 
rights,’’ ete., but of ‘‘promotion by the United Nations of universal respect 
for, and observance of, human rights,’’ ete. This interpretation, however, 
not only makes Article 56 verbally repetitive, but it makes it add nothing 
to Article 55. The text itself and the history of its drafting suggest an 
intention to differentiate the two articles. Article 55 imposes an obligation 
upon the United Nations as a collective entity to promote universal respect 
for, and observance of, human rights, while Article 56 imposes an obligation 
upon its Members to take joint or separate action in codperation with the 
Organization for the achievement of universal respect for, and observance 
of, human rights. Certainly, the latter obligation requires Members to see 
that their organs of government respect and observe human rights in earry- 
ing out their normal functions and, therefore, in the United States, where 
treaties are the supreme law of the land, courts must refuse to apply State 
or earlier Federal laws which fail to respect or observe these rights and 
freedoms. 

This construction seems to have been accepted by the majority of the 
members of the United Nations International Law Commission. Professor 
Seelle ‘‘felt that recognition of fundamental human rights constituted a 
true legal obligation under positive law,’’ and Professor Brierly thought 
“It could well be argued that international law today did impose a duty on 
States to respect the human rights of their nationals.’’ *4 


32 Leland M. Goodrich and Edvard Hambro, Charter of the United Nations, Com- 
mentary and Documents (Boston, 1949), pp. 322 ff. Kelsen (op. cit., p. 100), and 
Hudson (this JouRNAL, Vol. 42 (1948), p. 106) reach a different conclusion by giving 
excessive weight to the position which the United States urged, but, in the opinion of 
the present writer, failed to achieve. 


33 Above, note 30. 34 Above, note 29. 
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Article 2, paragraph 7 of the Charter, which asserts: 


Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domes- 
tic jurisdiction of any state or shall require the Members to submit 
such matters to settlement under the present Charter . 


has also been invoked to deny the existence of any legal obligations under 
Article 56. At the most, however, Article 2 (7) could only interfere with 
effective measures of enforcement by the United Nations, and could not 
affect the legal obligations of the Members accepted by the Charter. It 
may be doubted, however, whether Article 2 (7) limits the competence of 
the United Nations in respect to human rights in any way. Insofar as 
Members have assumed international obligations in respect to human rights, 
the interpretation, application, and enforcement of these obligations have 
ceased to be a matter essentially within their domestic jurisdiction, and con- 
sequently Article 2 (7) is inapplicable. This interpretation has been actu- 
ally applied in the practice of the United Nations and has been endorsed by 
commentators. According to Goodrich and Hambro: 


The rule of international law that a matter ceases to be within the 
domestic jurisdiction of a State if its substance is controlled by the pro- 
visions of international law, including international agreements, has 
been accepted.* 


This was the position of the Permanent Court of International Justice in 
the Tunis Nationality Decrees case dealing with the domestic jurisdiction 
article of the League of Nations Covenant.*® While this differed some- 
what in phraseology from the article in the Charter, the meaning of the 
concept ‘‘domestic jurisdiction’? under international law has not been 
altered. 

If, as here contended, Article 56 imposes a ‘‘separate’’ obligation upon 
the United States, there can be no doubt of the capacity of United States 
eourts to interpret and apply it in first instance. Undoubtedly, the 
organs of the United Nations are also entitled to interpret the duties of 
the Members of the United Nations, to define the meaning of human rights 
and fundamental freedoms, and to establish procedures for promoting uni- 
versal respect for those rights and freedoms. Such action in some eases, 
may be obligatory upon, and, in some cases, only recommendatory to, the 
Members. Insofar as organs of the United Nations have acted, whether 
by interpretative resolutions, by implementation of procedures of the 


35 Op. cit., p. 120. For United Nations practice in regard to the matter, see ibid., 
pp. 114 ff. and Lauterpacht, op. cit., pp. 166 ff. Kelsen’s interpretation of this clause 
would in large measure eliminate all legal obligations of the Members under the Charter 
(op. cit., p. 769). Lauterpacht characterizes it as ‘‘devastating’’ and ‘‘pessimistic’’ 
(op. cit., p. 173). 

86 Tunis Nationality Decrees case (1923), 1 Hudson, World Court Reports 156. 
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Charter, or by achieving acceptance by states of concrete obligations as 
proposed in the so-called Covenant of Human Rights, the Members, pledged 
to act in cooperation with the United Nations, are bound to be guided by, 
or at least to consider, this action. Within that limitation, however, their 
own national organs, including their courts, are free and, in the case of the 
United States, because of the constitutional powers of courts already dis- 
cussed, obliged to construe and apply Article 56 in the normal exercise 
of their jurisdiction. No provision of the Charter gives United Nations 
organs an exclusive competence in this field. Members are, therefore, free 
to follow their normal constitutional practices in regard to the interpreta- 
tion, application and enforcement of the Charter as a treaty to which they 
are parties. 

In applying Article 56 American courts will naturally utilize not only 
the canons of treaty interpretation accepted by international law, the evi- 
dence to be derived from the history of the San Francisco Conference, and 
practice under the Charter, but also interpretations, insofar as they are 
not inconsistent, built up by the extensive jurisprudence of the American 
courts themselves in dealing with similar provisions in other treaties to 
which the United States has been a party. In bilateral commercial treaties 
each party often reciprocally assures nationals of the other party in its 
territory rights of residence and civil liberties equal to those enjoyed by 
its own nationals. These treaty provisions vary greatly in the degree in 
which rights of residence and civil liberties are specified in detail.*’ In 
construing such treaties, American courts have repeatedly said that they 
are se!f-executing and that they should be liberally construed. Thus, a 
Japanese pawnbroker in Seattle was protected against a local ordinance 
on the basis of a provision in the treaty of 1911 with Japan assuring 
national treatment to resident Japanese with respect to the right ‘‘to carry 
on trade, wholesale and retail.’’** Said Justice Butler for the Supreme 
Court: 


The rule of equality established by the treaty cannot be rendered 
nugatory in any part of the United States by municipal ordinances or 
state laws. It stands in the same footing of supremacy as do pro- 
visions of the constitution and laws of the United States. It operates 
of itself without the aid of any legislation, State or National, and it 
will be applied and given authoritative effect by the Courts. 

Treaties are to be construed in a broad and liberal spirit and when 
two constructions are possible, one restrictive of rights that may be 
claimed under it, and the other favorable to them, the latter is pre- 
ferred.*° 


37 Art. 1 of the United States treaty with Germany, 1923, is typical. Trenwith, U. S. 
Treaties, ete., Vol. 4, p. 4191. 

38 Redmond, U. S. Treaties, etc., Vol. 3, p. 2712. 

89 Asakura v. Seattle (1924), 265 U. S. 332. See also Jordan v. Tashiro (1928), 278 
U. 8. 123; Hackworth’s Digest, Vol. 5, pp. 256 ff. 
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American nationals, as well as aliens, have been protected by such 
treaties. For example, the trademark of an American corporation was 
protected against adverse legislation in Puerto Rico on the basis of the 
General Inter-American Trade Mark Convention of 1929, which assured 
national treatment in respect to trademarks and commercial protection. 
Said Chief Justice Hughes in Bacardi v. Domenech: 


This treaty, on ratification, became a part of our law. No special 
legislation in the United States was necessary to make it effective. 
.. . The treaty bound Puerto Rico and could not be overridden by 
the Puerto Rican legislature. .. . According to the accepted canon, 
we should construe the treaty liberally to give effect to the purpose 
which animates it. Even when a provision of a treaty fairly admits 
of two constructions, one restricting, the other enlarging rights which 
may be claimed under it, the more liberal interpretation is to be pre- 
ferred.*° 


In spite of this liberal attitude, courts have sometimes given a narrow 
construction to treaty provisions in order to permit the operation of State 
laws favoring American nationals in the enjoyment of special privileges 
deemed to be within the States’ ‘‘police power.’’ Fishing, hunting, min- 
ing and other utilization of the States’ natural resources, employment on 
public works, engaging in activities affecting public health and security, 
attendance at public schools, and acquisition of land for agricultural pur- 
poses, have sometimes been considered privileges which need not be ex- 
tended to aliens under national-treatment treaty clauses.*t This distinction 
of certain ‘‘privileges,’’ which the States of the Union may regulate at dis- 
cretion, from the ‘‘rights’’ which nationals of foreign states are entitled to 
enjoy under the treaties has been ostensibly based on the terms of the treaty, 
but has sometimes seemed rather arbitary; and the line of distinction built 
up by judicial interpretation has been by no means certain. Agricultural 
land-holding, for example, was in 1923 held not to be included among the 
rights of residence ‘assured by the Japanese treaty of 1911; ** but more 
recent opinions have tended to consider it a ‘‘right’’ in the enjoyment of 
which racial discrimination is forbidden both by the 14th Amendment and 
by relevant treaty provisions.** Undoubtedly, however, certain advantages 
such as immigration, naturalization, voting, and holding public office can 
properly be considered ‘‘ privileges’’ which no principle of non-discrimina- 


40 311 U. S. 150 (1940). 

41 Compagnie Francaise v. State Board of Health (1902), 186 U. S. 380; Patsone 
v. Pennsylvania, 232 U. 8. 138, 145; Heim v. McCall (1915), 239 U. S. 175, 193; Terrace 
v. Thompson (1923), 263 U. S. 197, 223; Wright, ‘‘The Constitutionality of Treaties,’’ 
this JOURNAL, Vol. 13 (1919), pp. 254 ff.; Control of American Foreign Relations, 
pp. 89 ff. 

42 Terrace v. Thompson, above; Hackworth’s Digest, Vol. 5, p. 261. 

48 See the Oyama, Masaoka, and Fujii cases, above, notes 28 and 1. 
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tion in the enjoyment of human rights has extended to all persons equally. 
It has been said that ‘‘the modern tendency has been to bring about an ap- 
proximation of the Alien to the citizen in the enjoyment of civil as con- 
trasted with political rights,’’ the latter being regarded as privileges.*® 

In view of these divergencies in American practice, it is fortunate that 
the courts have before them the Universal Declaration of Human Rights 
as a guide to the interpretation of Article 56 in the Charter. While not 
a treaty, the Declaration is of great interpretative value, manifesting the 
opinion of the United Nations as to the scope of human rights and funda- 
mental freedoms. It is to be observed, however, that some of the human 
rights defined in the Declaration are not susceptible of judicial cognizance 
until they are implemented by legislation. Achievement of respect for, 
and observance of, all the human rights set forth would require govern- 
ments (1) to abstain from enacting laws which impair a right, as, for in- 
stance, laws which discriminate on racial grounds in land-holding; (2) 
to prevent its agencies and officials from performing acts which impair a 
right, as, for instance, denial of justice in criminal proceedings or judicial 
enforcement of racially discriminatory covenants; (3) to enact laws and 
provide suitable procedures to prevent persons within its jurisdiction from 
impairing a right, as, for instance, by committing genocide or other offenses 
against human rights; and (4) to maintain such judicial, regulatory, and 
operative agencies as may be necessary to give practical effect to a right, as, 
for instance, social security and educational opportunity.*® 

The last type of action, which is usually necessary to realize the so-called 
social and economic rights, involves the establishment of administrative 
organizations and the expenditure of money. The courts cannot assure 
such rights until national or international legislation has provided services, 
regulations, and appropriations. Insofar as Article 56 is intended to 
achieve observance of such rights, it is not self-executing. 

The third type of action cannot be taken effectively by the courts until 
police forces have been provided, criminal offenses and penalties defined, 
and procedures of enforcement enacted. Courts might exercise a broad 
criminal jurisdiction to punish individual violations of human rights,*’? but 
in the United States it has been held that the Federal courts cannot exercise 


44 These are not included in the Universal Declaration of Human Rights, although 
that instrument recognizes the rights of emigration and reéntry to one’s own country 
(Art. 13, par. 2); of seeking asylum (Art. 14, par. 1); of freedom from deprivation of 
nationality or denial of change of nationality (Art. 15, par. 2); of participation in 
elections and equal access to the public service in one’s own country (Art. 21). 

45 Handbook of Commercial Treaties (United States Tariff Commission, 1923), p. 11. 

46 ‘“Statement of Essential Human Rights,’’ Committee of American Law Institute, 
1944, Comment to Art. 1. Annals, American Academy of Political and Social Science, 
Jan., 1946, p. 18. 

47 As Federal courts did to punish offenses against the law of nations in the 1790’s. 
In re Henfield, Fed. Cas. No. 6360; U. S. v. Ravara, Fed. Cas. No. 6122, 2 Dall. 297. 
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criminal jurisdiction except on the basis of explicit Congressional legisla- 
tion.*® Consequently, insofar as Article 56 is intended to achieve protection 
of rights against impairment by acts of other individuals, it is not self- 
executing. 

Courts can, however, contribute to observance of the first two types in 
the normal exercise of their jurisdiction. They can refuse to apply laws, 
to enforce contracts or to follow procedures which violate human rights. 
By applying Article 56 of the Charter in this manner, national courts, 
working from precedent to precedent, can contribute to achieving universal 
respect for, and observance of, human rights and fundamental freedoms. 
In the same way American courts, in applying the 14th Amendment, have 
done much to achieve respect for, and observance of, Constitutional 
guaranties within the States of the Union. 


THE Issue or Pouicy 


‘ 


It has, however, been suggested that by such a process ‘‘an important 
function of the United Nations may be frustrated.’’ It is feared that an 
interpretation of the Charter permitting judicial development of the human 
rights provisions may persuade governments that the instruments by which 
they bind themselves will be made to serve unintended purposes; that 
governments will become reluctant to assume further commitments; and 
that the progressive development of international law will be retarded.*® 
It may also be feared that judicial development of the human rights pro- 
visions will invade the sovereignty of states in unexpected ways, will arouse 
opposition and revolt in sections of the world where human rights are 
habitually ignored, perhaps leading to withdrawal of some states from the 
United Nations, and will lead to divergent interpretations of human rights 
by tribunals in different parts of the world. 

The issues here raised are ones of legal policy rather than of law. Ap- 
parently those who entertain these fears believe that international instru- 
ments ought to be restrictively construed, and that the realization of 
human rights ought to proceed by a process of education and international 
legislation rather than by a process of adjudication and the accumulation 
of judicial precedents. 

There have been two tendencies in the interpretation of the Charter. 
One is based on the assumption that the detailed provisions are designed to 
realize the purposes set forth in the Charter and should be construed 
liberally in a way to forward that design in the changing conditions of the 
world. This system tends to emphasize the authority of the organs of the 


48U. 8. v. Worrall (1798), 2 Dall. 384; U. S. v. Hudson (1812), 7 Cranch 32; U.S. 
v. Coolidge (1816), 1 Wheat. 415; Q. Wright, Control of American Foreign Relations, 
p. 197. 

49 Manley O. Hudson, ‘‘Integrity of International Instruments,’’ this JOURNAL, 
Vol. 42 (1948), p. 108. 
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United Nations itself in interpreting and applying the Charter, to minimize 
the importance of evidence of the original intention of the parties as a 
guide to construction, and to tolerate continuous adaptation of procedures 
and organizations to accomplish the purposes of the Charter. 

The other tendency is based on the assumption that the states in ratify- 
ing the Charter did not intend to limit their sovereignty and that therefore 
the detailed provisions should be construed restrictively. This system 
tends to emphasize the independence of the Members in interpreting and 
applying the Charter, to attach great weight to evidence of the original 
intention of the parties as a guide to construction, and to insist on the strict 
observance of prescribed procedures, even though such observance hampers 
or frustrates realization of the purposes of the Charter. 

The difference in these two tendencies resembles that which divided 
Marshall and Taney, Webster and Calhoun, Lincoln and Davis in the con- 
struction of the United States Constitution.°° It is possible that if the 
tendency supported by Marshall, Webster and Lincoln had had less weight 
in the early course of constitutional construction, there would have been 
no Civil War. It is also possible that if the tendency supported by Taney, 
Calhoun and Davis had had more influence there would have been no 
United States. Constitutions do not last unless they can grow beyond the 
intentions of their makers. They cannot adapt themselves to new con- 
ditions, if each of the vested interests which they seek to adjust has a veto 
on change. On the other hand, they become impotent unless their organs 
are in a measure stable and their procedures in a degree predictable. 

A proper system of Charter interpretation, therefore, seems to require 
a continual balancing of the intentions of the past with the needs of the 
present and future, of the interests of the parts with the purposes of the 
whole, of integrity of procedures with efficiency in the realization of ob- 
jectives. It cannot be said that a meticulous construction on the assump- 
tion that states are reluctant to qualify their sovereignty is the only right 
construction. Nor can it be said that a liberal construction best adapted 
to achieving the purposes of the Charter and brushing aside awkward 
procedural arrangements is the only right construction.** The first tend- 


50‘ We must never forget that it is a Constitution we are expounding. . . . Let the 
end be legitimate, let it be within the scope of the Constitution, and all means which 
are appropriate, which are plainly adapted to that end, which are not prohibited, but 
consist with the letter and spirit of the Constitution, are Constitutional.’’ Marshall, 
C. J., in McCulloch v. Md. (1819), 4 Wheat. 316. ‘‘The Government of the United States 
is one of limited and delegated powers; it derives its existence and authority altogether 
from the Constitution, and neither of its branches, executive, legislative or judicial, can 
exercise any of the powers of government beyond those specified and granted.’’ Taney, 
C. J., in Ex parte Merryman (1861), Taney’s Reports, 246. 

51‘*A gcientific interpretation has to avoid giving countenance to the fiction that 
there is always but a single ‘correct’ interpretation of the norms to be applied to con- 
crete cases.’’? H. Kelsen, The Law of the United Nations (London, 1950), pp. xiv—xvi. 
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ency, if pushed to an extreme, is likely to make realization of the purposes 
of the United Nations impossible, to eliminate the support of public opin- 
ion, and to doom the Organization to innocuousness and early demise. 
The second tendency, if pushed to an extreme, may create feelings of in- 
security, open the way to a tyranny neglectful of established rights, and 
drive some Members to secession. Balance between the two seems to be the 
desideratum. 

There is much experience which suggests that gradual development and 
adaptation of constitutions by the process of judicial application and ad- 
ministrative practice better preserve this balance than the process of formal 
amendment and explicit agreement. Governments are more interested in 
present purposes than in the intentions of their predecessors. It is doubt- 
ful whether any constitution can live unless it is continually made to serve 
some unintended purposes and to utilize some unanticipated methods. It 
does not seem likely that the United Nations will suffer if the wisdom of 
courts is given weight in the interpretation of the Charter along with the 
policies of governments.*? 

On the specific matter of human rights it appears that the areas in which 
they are most regularly observed are those in which courts have had a 
large share in their interpretation and application. No one can question 
the need of education and international legislation in the field; but ex- 
clusive reliance on these processes is likely to mean that the most backward 
areas will set the rate of progress. To achieve widespread ratification of 
Covenants of Human Rights is a slow process at best, and even in the most 
advanced countries may be long frustrated by active minorities. National 
legislation to define human rights has been similarly frustrated, as illus- 
trated in the long struggle of the Administration in Washington to achieve 
legislation for better enforcement of the most elementary human rights 
defined in the Constitution.*® 

National courts may not always give a sound interpretation to treaty 
obligations in respect to human rights, but they are more likely to be 
guided by general principles than are local legislatures. On the whole the 
principle accepted in the United States, that courts apply international 
law and treaties, has led to a sounder general appreciation of international 
obligations and to their more regular application than has the principle, 
applied in varying degrees in other sections of the world, that it belongs 


52 E. 8. Corwin disagrees with critics of broad constitutional construction who regard 
new methods as ‘‘evasion’’ if they depart from their own conception of what the 
Constitution means, and who insist there is ‘‘something essentially dishonest about 
constitutional changes which are brought about by practice and usage.’’ He contends 
**to the very contrary, that the most beneficial type of constitutional change is that 
which issues gradually from, and so has been thoroughly tested by, successful practice.’’ 
The Constitution and World Organization (Princeton, 1944), p. 41. 

53 The Report of the President’s Committee on Civil Rights, ‘‘To Secure These 
Rights’’ (Washington, 1947). 
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essentially to the legislature to give domestic effect to international obliga- 
tions.°* There is no fundamental reason why the function of incorporating 
international law into municipal law should be regarded as a legislative 
rather than a judicial function.®> It has even been asserted that inter- 
national law itself requires national courts to apply international law 
directly except insofar as national legislation may have made explicit rules 
on the subject.°® In the United States there has been complaint of the 
increasing tendency in the Supreme Court, when faced by international 
problems, to look for guidance to the State Department or other political 
organs of the Government rather than to international law.®’ This tend- 
ency may be natural as a system of national law becomes more complete. 
In the early days of the American Republic, John Marshall and Joseph 
Storey had little international legislation or judicial precedent to go on, 
so they readily utilized the authority of Grotius and Vattel and the prac- 
tice of nations to determine the rules which should be applied. Today 
sources of national law are available in far greater abundance and it is 
not surprising that courts refer to these sources rather than to sources of 
international law. It may also be true that legal education today pays 
less attention to international law than it did a century ago. Consequently, 
judges may be less familiar with international law than were their 
predecessors.°® Added to these factors, however, it seems likely that the 
absolutistie conception of sovereignty, which developed during the nine- 
teenth century, has influenced courts to feel less free to resort to inter- 
national law.*® 


54 The differences in national practice in this regard are relative. All countries 
recognize that some treaty provisions and some rules of customary international law are 
‘‘political’’ and outside the competence of courts. See Q. Wright, ‘‘The Legal Nature 
of Treaties,’’ this JoURNAL, Vol. 10 (1916), p. 735; ‘‘International Law in its Relation 
to Constitutional Law,’’ ibid., Vol. 17 (1923), p. 236; Cyril M. Piccotto, The Relation 
of International Law to the Law of England and the United States (London, 1915), 

pp. 125-126; Ruth D. Masters, International Law in National Courts (New York, 
1932) ; Philip Jessup, below, note 57. 

55Q. Wright, The Enforcement of International Law through Municipal Law in the 

United States (Urbana, Ill., 1916), pp. 16 ff. 

56 Q. Wright, ‘International Law in its Relation to Constitutional Law,’’ loc. cit., 
p. 241; American Institute of International Law, Declaration of the Rights of Nations, 
1916, this JouRNAL, Vol. 10 (1916), p. 124. 

57 Philip C. Jessup, discussing ‘‘Has the Supreme Court Abdicated One of its Funce- 
tions?’’ (this JOURNAL, Vol. 40 (1946), p. 168), concludes: ‘‘There is more need today 
than there ever has been before for the codperation of national courts in contributing to 
the development of international law.’’ See colloquy participated in by George A. Finch, 
Manley O. Hudson, Willard Cowles, Eleanor Allen and others, Proceedings, American 
Society of International Law, 1948, pp. 73 ff. 

58 Paul Castleberry, The Supreme Court and International Questions: 1917-1948 
(Doctor’s Dissertation, University of Chicago, 1949). 

59 J. B. Moore, International Law and Some Current Illusions (New York, 1924), p 
293. 
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Whatever may be the causes, the hesitancy of courts to refer directly to 
international law tends to emphasize national sovereignty and the political, 
as distinct from the legal, aspects of international relations. On the other 
hand, recognition of wide judicial authority to apply treaties and inter- 
national law tends to emphasize the authority of the international com- 
munity and the objectivity of international law. It provides a basis in 
public sentiment for a system whereby appeal from national to interna- 
tional courts might in time be acceptable and thus, eventually, international 
law and human rights might receive a common interpretation and applica- 
tion throughout the world. 

Doubtless the world of today with its varied cultures and its rival power 
blocs will require frequent political adjustment, but it is believed a con- 
tinuous, steady, and non-spectacular application of human rights by courts 
throughout the world will tend to develop the meaning of the term, to edu- 
eate the public on the subject, and to contribute much toward achieving 
that universal respect for an observance of human rights and fundamental 
freedoms called for by the Charter and essential for a universal régime 
of law. 


PROPERTY-PROTECTION PROVISIONS IN UNITED STATES 
COMMERCIAL TREATIES 


By Rosert R. Winson 


Of the Board of Editors 


The matter of public international rules for the protection of private 
property rights has frequently received the attention of publicists, courts 
and treaty-makers. Some recent developments, bearing upon different 
aspects of the general subject, seem to attest its current and continuing 
importance. For example, the presentation to Congress of President Tru- 
man’s Point Four plan occasioned questions as to the guaranteeing of over- 
seas investments of United States citizens.1 A few weeks later, at a meet- 
ing of the Economie and Social Council of the United Nations, a Belgian 
speaker and a representative of the International Chamber of Commerce 
emphasized the need for treating lenders according to certain standards 
of decency and fair play, and expressed the view that an economic climate 
encouraging to foreign investment was as far away as ever.* On a some- 
what broader plane, the appearance in the Universal Declaration of Human 
Rights (1948), but not in the more recently evolved International Cove- 
nant on Human Rights (1950),* of provisions looking to the right of in- 
dividuals to own property (‘‘alone as well as in association with others’’) 
and to be free from being arbitrarily deprived of it, raises questions as to 
whether the right of private property is not a basic ‘‘human’’ right.® 


1 Cong. Rec., Vol. 96, No. 102 (May 23, 1950), Senate, pp. 7603, 7604. See also note 
106, infra. 2 New York Times, July 11, 1950, p. 19. 

3U. 8. Department of State Bulletin, Vol. XIX, No. 494 (Dec. 19, 1948), pp. 752- 
754; this JOURNAL, Supp., Vol. 43 (1949), p. 127. The relevant part of the Declaration 
is: XVIE. 

With this may be compared Art. VIII of the Draft Declaration of the Rights and 
Duties of Man, presented to the Ninth International Conference of American States by 
the Inter-American Juridical Committee, and Art. XXIII of the American Declaration 
of the Rights and Duties of Man, as approved by the Conference (Report cited in note 
103, infra, pp. 118, 264), this JouRNAL, Supp., Vol. 43 (1949), p. 137. 

4 Dept. of State Bulletin, Vol. XXII, No. 571 (June 12, 1950), pp. 949-954. 

5 See statement by James Simsarian of the Department of State (ibid., at p. 949): 
‘‘The Commission decided not to include economic and social articles in the Covenant 
but, instead, to postpone the consideration of these articles until its 1950 session. It 
will consider at its 1950 session whether these articles should be contained in additional 
conventions on human rights or whether other measures should be proposed with respect 
to them. Consideration will particularly be given to the extent to which other organs 
and specialized agencies within the framework of the United Nations are already taking 
action with respect to these rights.’’ 
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In the present study it is proposed to examine closely but one aspect of 
the general subject, namely, the manner in which protection of private 
property rights in general has been provided for in bilateral treaties of a 
particular type (general commercial treaties) to which the United States 
has been a party. The inquiry has been further restricted (1) to treaty 
provisions relating to the taking of property for public use, as distinct 
from those concerning aliens’ rights to acquire, use and dispose of prop- 
erty, and (2) to the form and legal effect of such provisions in time of 
peace, the limitations of a brief study precluding a consideration of the 
effect of war upon private property rights. It seems useful, as a pre- 
liminary to an examination of the treaty provisions themselves, to note the 
amount of attention which the general subject of private property rights 
has received in some recent legal literature, and to consider, at least 
through illustrative decisions, case law on international aspects of the sub- 
ject as declared by international tribunals. 


I. Views or PUBLICISTS 


Not merely international lawyers, but social scientists in general, have 
recently given considerable attention to the whole concept of property in 
its relation to society, political authority and law.® As attention here is to 


6 See, for example, Robert H. Lowie, ‘‘Incorporeal Property in Primitive Society,’’ 
Yale Law Journal, Vol. 37 (1927-28), pp. 551-563; John Lurye, ‘‘The Evolution and 
Philosophy of Property,’’ Res Judicatae, Vol. 3 (1946-47), pp. 181-186; A. Irving 
Hallowell, ‘‘The Nature and Function of Property as a Social Institution,’’ Journal 
of Legal and Political Sociology, Vol. I (1943), Nos. 3-4, pp. 115-138; Herbert W. 
Schneider, ‘‘Pragmatism and Property,’’ ibid., pp. 5-9; Roscoe Pound, ‘‘The New 
Feudalism,’’ American Bar Association Journal, Vol. 16 (1930), pp. 553-558; Francis 
8. Philbrick, ‘‘Changing Conceptions of Property in Law,’’ University of Pennsyl- 
vania Law Review, Vol. 86 (1938), pp. 691-732; Robert E. MaclIver, ‘‘Government 
and Property,’’ Journal of Legal and Political Sociology, Vol. IV (1945-46), pp. 5-18; 
Mary Thomasine Cusack, The Significance of a Changing Concept of Ownership in 
Social and Economic Planning (1940); James H. Gilbert, ‘‘The Changing Concept 
of Property,’’ Papers of the Pacific Coast Economic Association, 1942, pp. 5-14; 
Jacob Viner, ‘‘International Relations between State-Controlled Economies,’’ Amer. 
Economic Rev., Supp. (Papers and Proceedings), Vol. 34 (1944), pp. 315-329. 

Property measures taken by the Nazi rulers of Germany are usefully discussed in 
Albert T. Lauterbach, Economics in Uniform (1943), especially at pp. 37, 79, 110, 148, 
215. See also Paul Abel, ‘‘ Foreign Confiscatory Legislation and Private International 
Law,’’ Modern Law Review, Vol. 6 (1943), pp. 166-167; Martin Domke, ‘‘ International 
Aspects of European Expropriation Measures,’’? New Jersey Law Journal, Vol. 65 
(1942), p. 37; Vinding Kruse, The Right of Property (tr. from the Danish by P. T. 
Federspiel, 1939), pp. 7-9; Frieda Wunderlich, ‘‘Germany’s Defense Economy,’’ 
Quarterly Journal of Economics, Vol. 52 (1938), pp. 401-430. 

As examples of provisions in national constitutions on the subject of private property 
may be cited Art. 43 of the Constitution of Ireland (1937), and Arts. 38 and 39 of the 
Constitution of Argentina (1949); texts in Amos G. Peaslee (ed.), Constitutions of 
Nations (1950), Vol. I, p. 71, Vol. II, pp. 260-261. 
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be limited to the international legal aspects, it seems convenient to con- 
sider first the point of view of those who deny that there is, apart from 
treaties, a right of private property (in the sense of an alien owner’s right 
to that which has been acquired in accordance with municipal law) under 
international law. 

It has been suggested that to say that a state may expropriate property 
of foreign owners only with adequate compensation, is to follow a ‘‘schol- 
astic’’ doctrine.” One publicist, who is among the best known holders of 
the point of view, has stressed the importance of preserving universality, 
the difficulty or impossibility of securing from collectivist states assent to 
a doctrine of inviolability, and the risk of discrediting international law 
by entrenching individualism within it. He has questioned the justifica- 
tion for transforming a legal limitation of municipal law (affecting the 
power of the state in relation to those directly subject to its authority) into 
a duty of a state in relation to other states.° An observer writing in 1939 
suggested that ‘‘Fourteenth Amendment psychology’”’ had doubtless been 
responsible in large measure for the American attitude on the question, and 
concluded that the assumption that international law upholds the sacred 
character of private wealth had had considerable validity in the past, but 
could no longer be considered as a rule of international law.’® It is obvious 


On nationalization of property in the period since the close of hostilities in the second 
World War, see Seymour J. Rubin, ‘‘ Nationalization and Private Foreign Investment: 
The Role of Government,’’ World Politics, Vol. II (1950), pp. 482-510; Nicholas R. 
Doman, ‘‘Compensation for Nationalized Property in Post-War Europe,’’ International 
Law Quarterly, Vol. III (1950), pp. 323-342. 

7E. A. Harriman, ‘‘The Right of Property in International Law,’’ Boston University 
Law Review, Vol. 6 (1926), pp. 103-110, at pp. 104-105. The writer seemed to feel, 
however, that an ‘‘international right of property’’ might become a reality through the 
establishment and functioning of international organizations. 

8 John Fischer Williams, ‘‘International Law and the Property of Aliens,’’ British 
Year Book of International Law, Vol. IX (1928), pp. 1-30, at pp. 21-22. 

9 Ibid., p. 17. 

10 Payson Wild, Jr., ‘‘International Law and Mexican Oil,’’ Quarterly Journal of 
Inter-American Relations, Vol. I, No. 2 (1939), pp. 9, 10. What appears to be essen- 
tially the same conclusion is offered in Alf Ross, Textbook of International Law (1947), 
pp. 166-167. 

Writing before the expropriations of the fourth decade of the twentieth century, 
Frederick 8. Dunn in ‘‘International Law and Private Rights,’’ Columbia Law Re- 
view, Vol. 28 (1928), pp. 166-180, observed (at p. 180): ‘‘From a functional point of 
view a possible solution would be to retain the rule of intervention but to except from 
its operation all governmental acts infringing upon vested property rights which were 
the result of bona fide social or economic reform, genuinely aimed to benefit the 
nation as a whole, and were not discriminatory against foreigners as such, nor liable 
to disturb to any substantial extent the existing methods of carrying on intercourse 
between nations.’’ The writer pointed out that the instances in which, up to that time, 
responsibility had been successfully invoked in protection of vested property interests 
had been confined to cases of particular, rather than general, expropriations of property, 
and that these cases had not involved a wholesale social reform or a general redistribu- 
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that such views would not be inconsistent with belief in private property 
rights as matters of municipal law, and advocacy of them even on a wider 
geographical basis on grounds of morality, comity or utility. To deny that, 
apart from treaties, there is an international legal right of property, would 
not be to deny that the institution of private property was desirable. It 
would simply be to deny that, as a matter of international law, such a 
right exists. 

Against this position is still arrayed, however, what is believed to be the 
weight of authority, which asserts that there is an international legal ob- 
ligation, apart from treaties or other specific agreements, binding a state 
to respect the property rights that aliens have acquired within its territory 
in accordance with existing and applicable law.1! This implies that there 
is, as one authority expresses it, an ‘‘instantly accruing obligation,’’ when 
such property is taken by the state, to compensate or arrange to compen- 
sate.1* Acceptance of this view would not seem necessarily to lead to the 
conclusion that a state, by its ‘‘attack upon the international agreement as 
to the sacredness of private property’’ and its failure to ‘‘agree with the 
common conscience of all other civilized nations upon its most funda- 
mental question of morals and ethics,’’ would be ‘‘excluded and excom- 
municated’’ from the society of civilized nations.’* If, however, it does 
not mean that international law requires any state to establish or maintain 
a system of private property,’* it does assert the obligation to respect the 
existing rights of foreigners in their legally acquired holdings. It does 
not concede that international law on this subject is non-existent because 


tion of property at the expense of the existing propertied classes. On the distinction 
between large nationalization programs and isolated, non-programmatic expropriations, 
see Seymour J. Rubin, loc. cit., pp. 484-485, 509-510. Cf. Oppenheim, International 
Law (7th ed.), Vol. I (1948), at p. 318, to the effect that, where fundamental changes 
in the political system and economic structure of a state, or far-reaching social reforms, 
entail interference on a large scale with private property, neither the principle of abso- 
lute respect for alien private property nor rigid equality with dispossessed nationals 
offers a satisfactory solution, and that, in such cases, it is probable that partial com- 
pensation will offer a solution consistent with legal principle. 

11 Charles Cheney Hyde, International Law (1945 ed.), Vol. I, pp. 710-722; Oppen- 
heim, op. cit., pp. 316, 627; A. V. Freeman, International Responsibility of States 
for Denial of Justice (1938), pp. 497-570; Alexander Fachiri, ‘‘Expropriation and 
International Law,’’ British Year Book of International Law, Vol. VI (1925), pp. 159- 
171; ‘‘International Law and the Property of Aliens,’’ ibid., Vol. X (1929), pp. 32- 
56; Georges Kaeckenbeek, ‘‘La Protection Internationale des Droits Acquis,’’ Hague 
Academy of International Law, Recueil des Cours, Vol. 59 (1937, I), pp. 321-415; mate- 
rial cited by E. M. Borchard in Proceedings, American Society of International Law, 
1939, p. 62, note. 

12 Charles Cheney Hyde, op. cit., Vol. I, p. 722. 

18 As suggested by a speaker before the International Law Association, Report of the 
34th Conference (1926), p. 259 (cited after John H. Herz, ‘‘Expropriation of Private 
Property,’’ Social Research, Vol. VIII, No. 1 (1941), pp. 63-78). 

14 Contrast Lorimer, The Institutes of the Law of Nations (1883-1884), Vol. I, p. 99. 
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of the supposition that ‘‘the status of private property is in a transition 
phase throughout the world, even in the politically most conservative 
states.’?15 Nor, as it has been advanced by the United States, does it 
concede that national treatment is the maximum which aliens whose prop- 
erty has been taken for public use may, in every case, demand. As is gen- 
erally known, the proposition that no state can be legally held to accord to 
foreigners better treatment than that which its nationals receive, has not 
prevailed as a rule of customary international law.‘® Opposed to it has 
been the idea of a minimum standard of justice, enforceable as interna- 
tional law, and which has come to be emphasized particularly in recent 
years. One writer, regarding the concept of equal treatment as an ‘‘out- 
worn concept’’ in view of the fact that expropriating states sometimes offer 
their own nationals inadequate compensation, if any at all, observes that 
only since socialistic doctrines have been combined with the territorial 
concept of sovereignty has the principle of ‘‘international justice’’ or 
‘‘minimum standard of justice’’ become important as a standard that can 
produce fair and equitable compensation."" 

Given the existence of a rule of international law that there must be 
just and adequate compensation if alien-owned property is taken by the 
state for public use, there still remain difficulties in applying the general 
principle of law in particular situations. There will naturally be ques- 
tions of what constitutes a ‘‘taking,’’ of what comprises ‘‘arbitrariness’”’ 
of taking,'* of how value is determined, and of procedural requirements 
in relation to the local law. A conclusion of publicists upholding the right 
to protection under international law would be less impressive if there were 
not a record of practice, and particularly of international case law, to 
support their conclusion. 


II. Decisions By INTERNATIONAL TRIBUNALS 


Holdings of international tribunals furnish strong evidence of the fact 
that uncompensated expropriation of alien-owned property is contrary 


15 Wild, loc. cit., note 10, supra, at p. 9. 

16 Andreas H. Roth, The Minimum Standard of International Law Applied to Aliens 
(1949), p. 122; Oppenheim, op. cit. (7th ed.), Vol. I (1948), pp. 316, 627; E. M. 
Borchard, ‘‘The ‘Minimum Standard’ of the Protection of Aliens,’’ Proceedings, 
American Society of International Law, 1939, pp. 51-74; notes of July 21 and Aug. 22, 
1938, from the Secretary of State to the Mexican Ambassador at Washington, con- 
cerning compensation for lands in Mexico expropriated by the Mexican Government 
(U. S. Department of State Publication No. 1288, Inter-American Series No. 16) ; 
Kaeckenbeeck, op cit., p. 412. 

17 Nicholas R. Doman, ‘‘ Postwar Nationalization of Foreign Property in Europe,’’ 
Columbia Law Review, Vol. 48 (1948), pp. 1125-1161, at pp. 1135-1136. 

18 Ibid., p. 1130, referring particularly to the David Goldenberg case before the 
Mixed German-Rumanian Tribunal (Mix. Arb. Trib., Recueil des Décisions, Vol. VIII, 
pp. 694-697). 
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to existing international law. Nor is the payment of compensation in 
itself enough to satisfy the requirements of the law, since the ‘‘minimum 
standard’’ presupposes previous investigation of individual cases (as dis- 
tinct from expropriations of a summary nature), the possibility of redress 
by legal action, and conformity with essentials of expropriation pro- 
cedure.’® 

Among the nineteenth-century illustrations most commonly adduced in 
support of the proposition that the law protects aliens’ property rights 
are the Sicilian Sulphur Monopoly case,”° the diplomatic settlement ar- 
rived at between Greece and the United States in the case of Jonas King,”? 
and the Delagoa Bay Railway Arbitration.?* In the first of these there 
was a treaty on which the British relied in part, but this was not neces- 
sarily the sole ground on which the award was made, and the Sicilian Gov- 
ernment did not succeed in its contention that foreigners were entitled to no 
better treatment than that which nationals received.** In the Jonas King 
matter the United States successfully pressed the argument that an Ameri- 
can whose land in Athens was taken as a site for a church but later declared 
by the state to be needed for a road and parkway, was entitled to an in- 
demnity, while the Greek Government failed in its contention that King, 
according to the law of nations and Article I of the treaty of Dec. 22, 1837, 
between Greece and the United States, was subject to Greek laws.** In 
the Delagoa Bay Railway Arbitration the applicant and the respondent 
state seemed from the compromis to agree that compensation was legally 
due for confiscation of tangible property (line and materials) ; the amount 
of compensation was left to be determined by the tribunal.** 

It does not substantially strengthen the case for international legal protec- 
tion of aliens’ property to speak of the latter in terms of ‘‘vested’’ rights,” 
although such descriptive language has often been used. Nor is it consid- 
ered particularly helpful to define as vested those ‘‘ private rights of foreign- 
ers which they enjoy in accordance with minimum standards of international 
law.’’?7. In whatever manner described, such rights seem to have been dis- 
tinguished by the Permanent Court of International Justice in the case 
relating to German interests in Polish Upper Silesia, when it spoke of 


19 Georg Schwarzenberger, International Law, Vol. I (1949), p. 102. 

20 28 British and Foreign State Papers 1163. 

21 J. B. Moore, Digest, Vol. VI, p. 263. 

22 J. B. Moore, International Arbitrations, Vol. II, p. 1865. 

23 Cf. discussion in Alexander Fachiri, second article cited in note 11, supra, at p. 34. 

24 Sen. Doc. 9, 33rd Cong., 2nd Sess. (In the final settlement, Greece paid an in- 
demnity of $25,000.) 

25 Cf. Alexander Fachiri, second article cited in note 11, supra, at p. 37. 

26 Cf. the statement by Austin to the effect that to speak of ‘‘vested’’ rights is either 
to use a term that is superfluous or to beg the question. Lectures on Jurisprudence 
(1863), Vol. III, pp. 69, 70. 

27 Georg Schwarzenberger, op. cit., Vol. I (1949), p. 85. 
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expropriation allowed under the terms of a convention as a ‘‘derogation”’ 
from the rules generally applied in regard to the treatment of foreigners.”® 
In the later judgment relating to the indemnity in the Chorzédw Factory 
Case, the Court distinguished between expropriation (the taking for fair 
compensation, 1.e., the value of the undertaking at the moment of dispos- 
session plus interest to the day of payment), and the seizure (even with 
compensation) of property which, under a treaty rule, could not be taken 
at all, save under exceptional circumstances specified in the treaty.” 

The question of what constitutes a ‘‘taking’’ must be settled in the light 
of the circumstances of each case. Confiscatory breaches of concessions 
may be productive of, or accompanied by, the taking or transfer of prop- 
erty.*° In some instances it has been held that arbitrary prohibition of 
exportation of property would in effect amount to confiscation." A mixed 
arbitral tribunal under the Treaty of Versailles found that the sequestra- 
tor of a forest had ordered the felling of trees which the condition of the 
forest did not require and that this effected a real disposal of property.*? 

Tribunals necessarily have considerable discretion in computing losses 
suffered through expropriation. In the matter of Jonas King, already 
referred to, the Secretary of State suggested to the American Minister in 
Greece that loss suffered might be ascertained ‘‘by taking the opinion of 
intelligent and impartial foreigners, by recent sales of land in the vicinity, 


28 P. C. I. J., Series A, No. 7, p. 22. 

29 P. C. I. J., Series A, No. 17, pp. 46, 47. 

A statement of the general principle, made by Arbitrator Huber in passing upon 
British claims against Spain, is reproduced in Jackson H. Ralston, Supplement to the 
Law and Procedure of International Tribunals (1936), pp. 51-52. See also the state- 
ment by Commissioner Bainbridge in the Rudloff claim (Venezuelan Arbitrations, 
Ralston’s Report (1903), pp. 182, 189) to the effect that the taking away of rights that 
have been acquired, transmitted and defined by a contract is as much a wrong, en- 
titling the sufferer to redress, as the taking away or destruction of tangible property, 
and that such an act committed by a government against an alien gives, by established 
rules of international law, the right to such aliens’ government to demand and receive 
just compensation. In the George W. Upton claim (Report of Robert C. Morris, 
United States-Venezuelan Claims Commission, Sen. Doc. 317, 58th Cong., 2nd Sess., pp. 
384-389), the Commission conceded the right of a state, under stress of necessity, to 
appropriate private property for public use, but always with the corresponding obliga- 
tion to make just compensation to the owner. 

80 Charles Cheney Hyde, op. cit., Vol. I, p. 713. In the Oscar Chinn Case, how- 
ever, the Permanent Court of International Justice held that respect due to vested rights 
of an alien does not imply an obligation for a state to refrain from granting such 
special rights to its own nationals as might result incidentally in losses to an alien 
(P. C. I. J., Series A/B, No. 63 (1934)). It would appear that protection against 
such losses to alien investors might be secured through national treatment provisions 
in treaties. 

81 Claim of Costa Pendelion and George Andrew, in Fred K. Nielsen, American-Turk- 
ish Claims Settlement (1937), pp. 333, 336. 

82 Héritiers Gény v. Etat allemand; Alfred et Pierre Gény v. Etat allemand, Mix. 
Arb. Trib., Recueil des Décisions, Vol. I, p. 394. 
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by a private arbitration of disinterested persons, or by any other sources 
of information,’’ the purpose being, the Secretary indicated, to determine 
‘‘not speculative and consequential losses, but such as would probably 
be adjudged by candid and practical men.’’** In the Norwegian Ships 
Arbitration the tribunal said that compensation was to be measured by the 
fair value of the property taken at the time and place of taking and in 
the light of all the surrounding circumstances; the fair market value must 
be paid, and this must be assessed ex aequo et bono.** In the De Sabla 
Case, the Panamanian-American Tribunal used as a basis for valuation an 
offer to buy at a time near that of the taking.*® Replacement, as distinct 
from market, value has sometimes been found just.** 

Determination of the time at which the obligation to pay compensation 
arises might ordinarily be expected to present less difficult problems than 
would matters of valuation. Reasonably deferred payments will pre- 
sumably not be unjustly burdensome to the claimant, if interest is awarded. 
In the case of the Lord Nelson," the rule was applied that, if payment is 
not made when it is due (which would ordinarily be at the time of taking), 
interest should be paid at the rate that was current in the place at the time 
the principal became due. A leading authority speaks of the ‘‘fiscal 
equivalent of prompt payment... duly arranged at the outset.’’ ** 
Nor, according to what is believed to be the sound view, does the claimant 
necessarily have to bear the loss occasioned by long-drawn-out judicial 
proceedings in local courts. In the case of Armendariz, the Mexican- 
American Claims Commission under the convention of July 4, 1868, made 
an award against the United States and refused to agree with the argument 
of the American Agent that, since the case involved questions essentially 
judicial, no award should be made to the claimant while those questions 
were pending undetermined.*® 


III. Treaty PROVISIONS BEFORE 1923 


Space limitations of a brief study have permitted consideration of only 
a limited number of international judicial decisions relating to the re- 


33 J. B. Moore, Digest, Vol. VI, p. 263. 

34 Text in this JOURNAL, Vol. 17 (1923), p. 362. As is well known, the United States, 
while paying the award, protested that it was based upon the speculative, rather than 
the actual, value of what had been taken. 

Another case in which a tribunal said that the value of property should be determined 
ex aequo et bono involved scientific documents that were contained in boxes which were 
attached and sold (Barthélemy v. Etat allemand, Mix. Arb. Trib., Recueil des Décisions, 
Vol. II, p. 31). 

35 Report of Bert L. Hunt, Agent for the United States (U. S. Dept. of State, Arbi- 
tration Series No. 6, 1934), p. 379. 36 Case cited in note 32, supra. 

87 American and British Claims Arbitral Tribunal, Claim No. 20 (1914). 

88 Charles Cheney Hyde, op. cit., Vol. I, p. 719. 

39 J. B. Moore, International Arbitrations, Vol. IV, p. 3722. 
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sponsibility of states growing out of expropriation of alien-owned property. 
There remains to be considered the rdéle of bilateral commercial treaties in 
the protection of private property against uncompensated takings for 
publie use. It is obvious that, in a particular case, an applicant state 
may appeal to both customary law and treaties.*° It is also clear that 
parties to a treaty may provide for treatment more specific and more 
favorable to aliens than would a provision to apply international law. 
A respondent state, having agreed to such a treaty rule, would, for the 
purpose of cases falling within it, have waived its right to have its liability 
determined solely on the basis of customary international law. 

It is convenient to consider, first, commercial treaties made before 1923, 
and then treaties made since that date. The line of division has been set in 
1923 since, with the Treaty of Friendship, Commerce and Consular Rights 
which the United States signed with Germany on December 8 of that year,*? 
a new treaty pattern and some new language on the subject of property pro- 
tection came into use. 

At the outset it may be noted that a general commercial treaty (commonly 
called today a treaty of friendship, commerce and navigation) ** is, of course, 
not the only type of international agreement in which are to be found pro- 
visions relating to protection of private property. Treaties of peace and 
agreements on various other subjects may contain them. Thus in the Jay 
Treaty, signed November 17, 1794, there was a provision whereby settlers 
and traders within prescribed precincts and jurisdictions were to continue 
to enjoy unmolested all their property of every kind, and were to be pro- 
tected therein.** There were articles in the Oregon Treaty with Great 
Britain, signed June 15, 1846, relating to respect for property and provid- 
ing for valuation of farms and other lands that might be taken for public 
use.** The Clayton-Bulwer Treaty, signed four years later, also provided 
for compensation for certain private property that might be taken.*® In the 
Algeciras Convention, signed April 7, 1906, there were provisions whereby 
certain property might be expropriated with previous payment (in accord- 
ance with rules that were laid down) of a fair indemnity.*® In the Conven- 


40 See note 23, supra. 

4144 Stat. 2132; this JouRNAL, Supp., Vol. 20 (1926), p. 4. 

42On the scope of such treaties and their relation to economic foreign policy, see 
Robert R. Wilson, ‘‘ Postwar Commercial Treaties of the United States,’’ this JouRNAL, 
Vol. 43 (1949), pp. 262-287. 

4318 Stat. (2) 269, Art. II. There were separate provisions on land (Art. IX) 
and on non-sequestration and non-confiscation of debts (Art. X). For an instance of 
the application of Art. II, see Magnani v. Harnett (1939), 14 N. Y. S. (2d) 107. 

4418 Stat. (2) 320, Arts. III, IV. 4518 Stat. (2) 322, Art. ITI. 

46 34 Stat. 2905. By Art. 114, ‘‘ Expropriation can only be effected on the ground of 
public utility and when necessity for the same shall have been ascertained by any admin- 
istrative investigation, the formalities of which shall be determined by Shereefian regu- 
lations drawn up with the assistange of the Diplomatic Body.’’ In the case of foreign 
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tion for the Construction of a Ship Canal, signed November 18, 1903, the 
United States and Panama agreed that damage caused to owners of lands or 
other private property by reason of grants contained in the treaty or by rea- 
son of operations of the United States should be appraised and settled by a 
joint commission, the awards to be paid by the United States, but without 
the proceedings preventing, delaying or impeding work on the Canal.*? 
Somewhat later, in the series of treaties by which the United States as- 
sented to the mandating of territories, it not only secured assurances of treat- 
ment as favorable as that which Members of the League of Nations should 
receive, but also specified, in phraseology varying somewhat from treaty to 
treaty, protection of American property rights in the mandated regions.*® 

In the commercial treaties themselves, provisions on the protection of 
private property rights have commonly occurred in more than one context. 
It will be convenient to consider the provisions of the pre-1923 treaties as 
they are to be found in contexts relating to (1) access to courts, (2) em- 
bargoes and detentions, (3) general statements as to protection and security, 
and (4) specific references to expropriation and compensation. 

In twenty-two instances there are mentions of protection in connection 
with access to courts, beginning with the treaty with Colombia, signed Oct. 
3, 1824,4° and ending with that with Peru, signed Aug. 31, 1887.°° In 
fourteen of these there is a reference to ‘‘special protection’’ of private 
property. The remaining eight specify ‘‘full and perfect protection.’’ 

Over the period beginning with the signing of a treaty with The Nether- 
lands on Oct. 8, 1782,° and ending with the treaty with Ethiopia, signed 
Dec. 27, 1903,°? the United States in twenty-eight agreements included pro- 
visions against seizures or detentions, sometimes in relation to embargoes. 
The eighth article of the treaty with The Netherlands provided: 


Merchants, masters and owners of ships, mariners, men of all kinds, 
ships and vessells, and all merchandizes and goods in general, and ef- 
fects of one of the confederates, or of the subjects thereof, shall not 
be seized or detained in any of the countries, lands, islands, cities, 
places, ports, shores, or dominions whatsoever of the other confederate, 
for any military expedition, publick or private use of any one, by ar- 


owners, where there was disagreement between the competent administration and the 
owner of the property to be expropriated, the indemnity was to be fixed by a special 
jury, or by arbitration, with the possibility of appeal from an arbitrator’s decision 
(Arts. 116-119). 

4733 Stat. 2234, Art. VI. By the same article, the appraisals and assessments of 
damages were to be based upon the value of the property ‘‘before the date of this 
convention.’’ On the application of this provision see Marjorie E. Whiteman, Damages 
in International Law, Vol. II (1937), pp. 1392-1402. 

48 See, for example, the statement in Art. III of the Treaty with France relating to 
Rights in the Cameroons, signed Feb. 13, 1923 (43 Stat. 1778-1789) : ‘‘ Vested American 
property rights in the mandated territory shall be respected and in no way impaired.’’ 

4918 Stat. (2) 150, Art. 10. 5025 Stat. 1444, Art. 15. 

5118 Stat. (2) 533, Art. 8. 5233 Stat. (2) 2254, Art. 2. 


' 
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rests, violence or any colour thereof; much less shall it be permitted to 
the subjects of either party to take or extort by force anything from 
the subjects of the other party, without the consent of the owner; which, 
however, is not to be understood of seizures, detentions and arrests 
which shall be made by the command and authority of justice, and by 
the ordinary methods, on account of debts or crimes, in respect whereof 
the proceedings must be by way of law, according to the forms of 
justice. 


The several commercial treaties which the United States made between 
1782 and the end of the eighteenth century contained somewhat comparable 
clauses, but with express references to embargoes, as well as detentions. 
Article 16 of the treaty with Prussia, signed July 11, 1799, contained a pro- 
vision for ‘‘equitable indemnity’’ for ships or goods detained or used.*° 
The 1824 treaty with Colombia specified a ‘‘sufficient’’ indemnification,®* 
and seven later treaties, all with Latin American Republics, used this 
formula. The treaty with New Granada, signed December 12, 1846,°° as also 
those with San Salvador, signed Jan. 2, 1850,5* and May 27, 1870,°" specified 
‘equitable and sufficient indemnification.’’ Four other treaties with Latin 
American Republics contained the rule of ‘‘full and sufficient indemnifica- 
tion,’’ to be agreed upon and paid in advance. The commercial treaty with 
Italy, signed Feb. 26, 1871,5° provided for ‘‘sufficient indemnification,’’ 
to be agreed in advance ‘‘when possible,’’ while that with Spain, signed 
July 3, 1902,°° provided that ‘‘sufficient indemnification’’ should be agreed 
upon in advance ‘‘if practicable.’’ The treaty with Mexico, signed April 5, 
1831,®° contained a still different formula, its Article VIII providing that: 


The citizens of neither of the contracting parties shall be liable to any 
embargo; nor shall their vessels, cargoes, merchandise, or effects, be de- 
tained for any military expedition, nor for any public or private pur- 
pose whatsoever, without corresponding compensation. 


The treaty with China, signed July 3, 1844,° contained, in its Article 
XXVIII, the following: 


Citizens of the United States, their vessels and property, shall not be 
subject to any embargo; nor shall they be seized or forcibly detained 
for any pretence of the public service; but they shall be suffered to 
prosecute their commerce in quiet, and without molestation or em- 
barrassment. 


Distinguishable from the types of provisions just examined are state- 
ments in broader, more general form. Such treaty statements did not be- 
gin with the first commercial treaty of the United States, that signed with 


5818 Stat. (2) 648, Art. 16. 54 Cited in note 49, supra, Art. 5. 
5518 Stat. (2) 550, Art. 8. 5610 Stat. 891, Art. 8. 

5718 Stat. (3) 725, Art. 8. 5817 Stat. 845, Art. 4. 

59 33 Stat. 2105, Art. 5. 6018 Stat. (2) 476. 


6118 Stat. (2) 116. 
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France on Feb. 6, 1778. The ‘‘treaty plan’’ of 1776, as approved by the 
Continental Congress on September 17 of that year,®* had in fact contained 
but little concerning protection of property on land, as compared with the 
proposals concerning property at sea. While instructed to press for the 
acceptance of a clause whereby American merchants residing in France 
would be exempt from the droit d’aubaine, the American negotiators at 
Paris were told to ‘‘let not the fate of the Treaty depend upon obtaining 
it.’’®§ Another part of the plan of 1776 contemplated that, in the event 
of war between the signatories, the merchants of one party in the other’s 
territory would be allowed six months in which to depart. For prop- 
erty taken within that time ‘‘full satisfaction’’ should be made. However, 
a general property-protection clause, such as came to be a feature of later 
commercial treaties of the United States, did not appear in the first com- 
mercial treaty with France, although there was precedent for including 
one, as, for example, in the British-Spanish Treaty of Peace and Friend- 
ship signed May 23, 1667 (later incorporated into the Treaty of Utrecht, 
1713) .* 

United States treaties of the late eighteenth and the nineteenth centuries 
provided for the application of various standards in the treatment of prop- 
erty rights of treaty aliens. Most-favored-nation treatment was agreed to 
in the treaty with France, signed September 30, 1800,® in an article that 
applied to ‘‘property and persons’’ as well as to ‘‘what concerns trade, 
navigation, and commerce.’’ Some later treaties were to employ this stand- 
ard alone,®* while, by the provisions of half a dozen agreements between 
1845 and 1902, national treatment or most-favored-nation treatment was to 
be accorded.**. Sometimes national treatment alone was specified,®* while 


62 Journals of the Continental Congress, Vol. V, pp. 768-779. 

63 Ibid., p. 815. 

64 See Arts. XXIX, XXXI, XXXIII and XXXIV of the treaty of 1667, also the 
special sanction provided for in Art. XXXVI (British and Foreign State Papers, Vol. 
I, Pt. I, pp. 573, 574, 575 and 623). On the extent to which principles of the plan of 
1776 were taken from the Treaty of Utrecht and from other treaties, see S. F. Bemis, 
A Diplomatic History of the United States (1936), pp. 25-26. 

6518 Stat. (2) 224, Art. XI. 

66 See, for example, Art. 2 of the Treaty of Commerce and Navigation with Liberia, 
signed Oct. 21, 1862, 12 Stat. 1245. 

67 Illustrated in Art. VI of the treaty with the Two Sicilies, signed Dec. 1, 1845, 9 
Stat. 833. An interpretation of such a formula, which would require that the recipient 
of the treatment be given the benefit of whichever standard (national or most-favored- 
nation treatment) was more favorable to him, would seem to be reasonable. 

68 These treaties provided for ‘‘constant protection and security’’ and for national 
treatment. For example, Art. III of the treaty with Italy, signed Feb. 26, 1871 (17 
Stat. 845) contained the following: ‘‘The citizens of each of the high contracting 
parties shall receive, in the States and territories of the other, the most constant pro- 
tection and security for their persons and property, and shall receive in this respect 
the same rights and privileges as are or shall be granted to the natives, on their sub- 
mitting themselves to the conditions imposed upon the natives.’’ A treaty amending 
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in other instances the provisions as to protection of property were not, in 
terms, on a contingent basis. Thus the Treaty of Amity, Commerce and 
Navigation with Mexico, signed April 5, 1831, set forth that the citizens of 
each state in the territory of the other should enjoy ‘‘in their houses, per- 
sons and properties the protection of the Government... .’’* In its 
treaties signed with China in 1844 and 1858,7° and in that signed with 
Corea in 1882," the United States secured provisions whereby its citizens 
were to be accorded special protection by local authorities, who were, if 
necessary, to despatch military forces to protect Americans’ dwellings or 
property. It has been seen that another article of the 1844 treaty with 
China was designed to protect the property and vessels of American citizens 
from detention or seizure. The United States, however, has not taken the 
position that under no conditions could property of its citizens be taken 
for public use in the other country. As late as 1922 an instruction from 
the Department of State said that: 


. . . Concerning the question of whether the Chinese authorities may 
exercise the right of eminent domain over property owned by American 
citizens in China, the Department may state that since the right is so 
essential to the existence of any sovereign state, the Department would 
not be inclined to question the exercise of the right by China in an ap- 
propriate case, that is, for a public purpose, but would of course be 
under the necessity of insisting that just compensation be made for any 
property taken or damaged and that there shall be no discrimination 
in this respect against American citizens."* 


Without being so specific as were those in the treaties with China, provi- 
sions have sometimes been broad without referring to either national or 
most-favored-nation treatment. Thus the treaty with Peru, signed August 
31, 1887, after referring to permitted liberty of commerce and navigation, 


this one, signed with Italy on Feb. 25, 1913 (38 Stat. 1669, 1670), provided, in Art. I, 
for ‘‘the most constant security and protection for their persons and property and 
for their rights... .’’ A treaty with Belgium, signed Nov. 10, 1845, had provided that 
‘‘the same security and protection that is enjoyed by the citizens or subjects of each 
country shall be guaranteed on both sides’’ (18 Stat. (2) 48, Art. I). Similar wording 
is in Art. I of the treaty of March 18, 1875, with Belgium. 

6918 Stat. (2) 476, Art. 15. With this may be compared Art. 12 of the treaty with 
Honduras, signed July 4, 1864, which provides that citizens of each state ‘‘residing in 
any of the territories of the other party shall enjoy in their houses, persons, and prop- 
erties the protection of the government, and shall continue in possession of the guaran- 
tees which they now enjoy’’ (13 Stat. 699); also Art. 12 of the treaty with Nicaragua, 
signed June 21, 1867 (18 Stat. (2) 566). 

70 The first of these is cited in note 61, supra. The second is in 12 Stat. 1023; see 
Art. XI. 7123 Stat. 720, Art. IV. 

72 Hackworth, Digest, Vol. III, p. 654. On the point that the United States has not 
considered eminent domain as a practice that brought about confiscation, see Hearings 
before a Senate Sub-Committee, 80th Cong., 2nd Sess., Apr. 30, 1948, on the commercial 
treaty with Italy (signed Feb. 2, 1948), at p. 11. 
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residence and occupation of dwellings and warehouses, set forth that 
‘“‘everything pertaining thereto shall be respected... .’’** The 1894 
treaty with Japan provided simply that citizens and subjects of each state 
in the territory of the other should ‘‘enjoy full and perfect protection for 
their persons and property.’’ ™ 

In exceptional cases there are references to constitutional provisions as 
affecting treatment. For example, the treaty with Switzerland, signed 
Nov. 25, 1850,7° and that with the Orange Free State, signed Dec. 22, 1871,"¢ 
provided for admission and treatment by each party of the citizens of the 
other (including, presumably, their treatment as to property rights) ‘‘on 
a footing of reciprocal equality,’’ where such admission and treatment 
should not conflict with the constitutional or legal provisions of the con- 
tracting parties. 

In a few of the commercial treaties which the United States made before 
1923 there are, in contrast to the more general assurances noted above, 
specific references to ‘‘expropriation’’ or to compensation therefor, or to 
both. The first such provision was apparently that in the 1850 treaty with 
Switzerland, referred to above, which sets forth (in Article II, paragraph 
3) that: 


in cases of . . . expropriation for purposes of public utility, the 
citizens of one of the two countries, residing or established in the other, 
shall be placed upon an equal footing with the citizens of the country 
in which they reside with respect to indemnities for damages they may 
have sustained. 


The treaty with the Orange Free State (also referred to above) follows the 
same formula, except that for ‘‘expropriation’’ are substituted the words 
‘“seizure or occupation,’’ and for the words ‘‘purposes of public utility,’’ 
the words ‘‘public purposes.’’ Two nineteenth-century treaties with Latin 
American states ’ contained clauses whereby property ‘‘of any kind’’ be- 
longing to citizens of one party in the territory of the other, was not to be 
‘‘taken for any public object without full and just compensation to be paid 


7825 Stat. 1444, Art. 2. In Art. 24 of the same treaty the parties, in a national 
treatment context relating to protection of persons and property, declare that ‘‘only in 
ease that such protection should be denied, on account of the fact that the claims pre- 
ferred have not been promptly attended to by the legal authorities, or that manifest 
injustice has been done by such authorities, and after all the legal means have been 
exhausted, then alone shall diplomatic intervention take place.’’ 

7429 Stat. 848, Art. I. By Art. III of a convention signed with the United States on 
June 23, 1850 (18 Stat. (2) 79), the Sultan of Borneo engaged that citizens of the 
United States within his territories should, so far as lay within his power, enjoy ‘‘ full 
and complete protection and security’’ for themselves and for any property which they 
might have acquired before the date of the convention or might acquire in the future. 

7511 Stat. 587, Art. 1. 7618 Stat (2) 580, Art. 1. 

77 1867 treaty with Nicaragua, cited in note 69, supra, Art. IX, par. 3; 1870 treaty 
with Salvador, cited in note 57, supra, Art. XXIX, par. 4. 
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in advance.’’ A treaty with the Congo State, signed Jan. 24, 1891, pro- 
vided that property of the citizens and inhabitants of each party in the ter- 
ritory of the other party should ‘‘not be taken for public use without an 
ample and sufficient compensation.’’ *® 

From the foregoing it will appear that before 1923 detailed procedural 
provisions on what should be done in the event of a party’s taking prop- 
erty for public use were not the rule. That the broad language in which 
the treaty provisions were phrased was intended to be applied according 
to a rule of reason would seem to be clear from the manner in which the 
clauses were applied, and sometimes from special wording in the instru- 
ments themselves. For example, an instruction of April 9, 1886, pointed 
out that ‘‘the thirteenth article of the treaty of 1846 with New Granada 
expressly provides for the special protection of citizens of the United States 
and their property against acts amounting... to arbitrary confiscations 
by mere executive decree of the property of citizens of the United States.’ 
The ‘‘special’’ protection provided for in the treaty, a further instruction 
stated, was ‘‘inconsistent with any arbitrary act of either Government 
whereby a citizen of the other may be deprived of his rights or injured in 
his property without due process of law.’’* In Article I of the treaty 
with Siam, signed Dec. 16, 1920, there is provision for ‘‘the most constant 
protection and security’’ for property, and specification of the national 
treatment standard. There is no specific reference in the text to the taking 
of property by due process or with the payment of just compensation ; but 
notes exchanged at the time of signing stated that ‘‘Of course, all Mission 
lands are held subject to the exercise by the Siamese Government of the 
right of eminent domain.”’ 


IV. Treaty PROVISIONS SINCE 1923 


If, as has been seen, the practice before 1923 was (except in the case of 
treaties with states that were not relatively advanced, and in some of which 
the United States had extraterritorial privileges) to incorporate broad 
statements of principle rather than detailed procedural prescriptions,** 
there was to be no wide departure from this rule with respect to property 


7827 Stat. 926, Art. 3. 

79 U. S. Foreign Relations, 1886, pp. 170, 172 (italics inserted). See also Marjorie E. 
Whiteman, op. cit., Vol. II, pp. 889-891. 

80 42 Stat. 1928. 

81 This does not overlook the fact of exceptional clauses appearing in particular 
treaties, as, for example, anti-monopoly clauses. See Art. 15 of the 1844 treaty with 
China (cited in note 61, supra); Art. 9 of the 1859 treaty with Paraguay (12 Stat. 
1091); Art. 2 of the 1862 treaty with Turkey (12 Stat. 1213); and Art. 2 of the 1862 
treaty with Liberia (12 Stat. 1245). See also Art. VII of the treaty of 1855 with 
the Two Sicilies (cited in note 67, supra). 

Some treaties before 1923 had clauses on special types of property, as, for example, 
industrial property, or property in the form of commercial travelers’ samples. 
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protection in treaties which the United States concluded between the first 
and second World Wars. Perhaps the greatest innovation was the inclusion 
in the treaty with Germany, signed Dec. 8, 1923, and in later treaties 
modeled on this one, ending with that signed with Liberia on August 8, 
1938, of a specific mention of international law in indication of the degree 
of protection to be accorded. The formula follows: 


The nationals of each High Contracting Party shall receive within the 
territories of the other, upon submitting to conditions imposed upon 
its nationals, the most constant protection for their persons and prop- 
erty, and shall enjoy in this respect that degree of protection that is 
required by international law. Their property shall not be taken with- 
out due process of law and without payment of just compensation.*” 


The treaty with Siam, signed Nov. 13, 1937, has substantially similar 
language, except that in the comparable article there is added to the first 
sentence a statement that nationals of each party within the territories of 
the other ‘‘shall enjoy in this respect the same rights and privileges as are 
or may be granted to nationals of the State of residence,’’ this being fol- 
lowed by a phrase similar to that in the other treaties concerning submis- 


82 This language appears in treaties with the following states (the date of signature 
being shown in each case): Germany, Dec. 8, 1923 (cited in note 41, supra); Hungary, 
June 24, 1925 (44 Stat. 2441); Estonia, Dec. 23, 1925 (44 Stat. 2379); Salvador, Feb. 
22, 1926 (46 Stat. 2817) ; Honduras, Dec. 7, 1927 (45 Stat. (2) 2618); Latvia, Apr. 20, 
1928 (45 Stat. 2641); Norway, June 5, 1928 (47 Stat. 2135); Austria, June 19, 1928 
(47 Stat. 1876) ; Poland, June 15, 1931 (48 Stat. (2) 1507); Finland, Feb. 13, 1934 (49 
Stat. 2659) ; Liberia, Aug. 8, 1938 (54 Stat. 1739). 

Concerning what had been done in the draft treaty for protection of a treaty alien, 
the Secretary of State said, in an instruction of Aug. 3, 1923, to the American Am- 
bassador in Germany: ‘‘In the last paragraph of Article I unusual steps are taken to 
provide for the protection and security of his person and property in accordance with 
the requirements of international law. Moreover, his property is not to be taken with- 
out due process of law and without payment of just compensation.’’ Dept. of State 
file 711.622/22A (National Archives). 

In the negotiation of the treaty with Hungary, the Minister of that country said: 
‘My Government feels confident that no controversy will ever arise as to the interpre- 
tation of the term ‘just compensation’ contained at the close of the fourth paragraph 
of Article I as far as the United States and Hungary are concerned. My Government 
is unable, however, to view with the same assurance questions that might arise with 
respect to the property of nationals of other countries which might avail themselves, by 
virtue of the most favored nation treatment clause of the provisions of the said para- 
graph. In order to forestall the possibility of this complication arising, it would be 
desirable to have the following interpretation embodied in the final protocol: ‘When- 
ever the property of nationals of one High Contracting Party within the territories of 
the other shall be expropriated after due process of law, the just amount of compensa- 
tion to be paid shall be determined in accordance with the principal of equal treatment 
with the nationals of the latter party’’’ (Dept of State file 711.642/10, National 
Archives). The proposed language was not, however, substituted for what the United 
States had proposed. On a protest in 1950 which invoked this treaty, see note 104, 
infra. 
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sion to conditions imposed upon nationals. Paragraph 4 of the Final 
Protocol accompanying the treaty recorded the parties’ understanding 
‘‘that the payment of just compensation provided for in Article I, para- 
graph 3, shall be determined by due process of law, without prejudice to 
redress, if any, according to international law.’’ *° 

The reference to ‘‘due process of law’’ in the German treaty and in later 
ones raises questions as to its meaning in relation to national constitu- 
tional arrangements.** In this connection, it has been subsequently em- 
phasized that the ‘‘due process’’ mentioned in such a treaty as that with 
Germany is not the due process of the United States Constitution, but the 
due process required by international law, since the standard of ‘‘due 
process of law,’’ whether procedural or substantive, of one of the parties is 
not controlling and does not necessarily reflect international law.* 

Another point of practical importance is the applicability of the treaty 
rules concerning property protection to artificial persons. With the treaty 
with Germany was begun the practice of including more specific reference 


8353 Stat. 1731. As in the case of the earlier treaty with Siam (note 80, supra), an 
exchange of notes recorded the parties’ agreement that mission lands were held sub- 
ject to the exercise of the right of eminent domain. 

84 A memorandum of the Solicitor of the Department of State concerning the para- 
graph of the German treaty, as quoted above, observed that: ‘‘This stipulation will 
operate to secure protection against arbitrary and unjust treatment in any particular 
in which the Government of a country does not accord its own nationals as liberal 
treatment as that which is recognized by international law’’ (Department of State 
file 711.622/60, National Archives). 

A letter from the Solicitor to the Under Secretary and the Secretary of State, Dee. 5, 
1923, noted as ‘‘what was perhaps the major German proposal’’ one that was amenda- 
tory of that provision of Art. I which contemplated that property should not be taken 
without due process of law and without the payment of just compensation. ‘‘The 
German Ambassador,’’ the letter continued, ‘‘stated that the German Constitution 
permitted the taking of property without payment of just compensation and that the 
sentence quoted might be a violation of their fundamental law. While he intimated that 
it would be unlikely that the German legislature would avail itself of its constitutional 
right to take property of aliens without payment of just compensation, he stated 
there was a strong feeling in his country that the Constitution should not be interfered 
with. The reply in behalf of the Department was that the sentence in the American 
text did not contemplate a yielding of anything which the German Constitution forbade, 
and it was, therefore, in no sense a violation of that document; and that it merely 
marked an agreement by Germany not to exercise a constitutional right, and one which 
if exercised would cause immediate protest by this Government in so far as it applied 
to American citizens.’’ U.S. Foreign Relations, 1923, Vol. II, p. 28 (italics inserted). 

On the meaning of ‘‘ process of law’’ as used in a treaty (not a commercial treaty), 
see Ops. Atty. Gen., Vol. V, pp. 333, 338, and Vol. VI, p. 533. 

85 Hearings before the Committee on Patents, House of Representatives, 77th Cong., 
Ist Sess., on H. J. Res. 32, 73, and 123, at pp. 59, 64, 69. Cf. the opinion of Georg 
Schwarzenberger, op. cit., pp. 99, 238, on the minimum standards of international 
law in relation to the ‘‘minimum requirements of the rule of law in the Anglo-American 
sense of the term.’’ 
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to companies (‘‘limited liability and other corporations and associations’’) 
in connection with some treaty rights and privileges. Without prejudice to 
the interpretation of earlier treaties (those which made no specific reference 
to artificial persons) in such a way as to confer upon companies rights and 
privileges which were conferred in terms upon ‘‘nationals,’’ ‘‘citizens,’’ or 
‘‘residents,’’ it would appear that so basic a right as the protection of 
private property against uncompensated expropriation would be under- 
stood to exist by reason of customary international law, whether or not it 
was also spelled out in the terms of particular treaties.*® On this point, 
later agreements were, however, to be more specifically inclusive. 

Soon after the cessation of hostilities in the second World War the United 
States began to make new commercial treaties. The first of these, signed 
with China on Nov. 4, 1946,°" referred, as had the treaties of the inter-war 
period, to ‘‘the most constant protection and security’’ to be accorded 
nationals of one party in territory of the other; but, for the words ‘‘that 
degree of protection that is required by international law,’’ were sub- 
stituted the words ‘‘the full protection and security required by inter- 
national law.’’ In the same paragraph it was stated that ‘‘in so far as the 
term ‘national’ where used in this paragraph is applicable in relation to 
property it shall be construed to include corporations and associations.’’ 
The following paragraph contains the rule that: 


The property of nationals, corporations and associations of either High 
Contracting Party shall not be taken within the territories of the 
other High Contracting Party without due process of law and without 
the prompt payment of just and effective compensation. 


There follow in the same paragraph provisions relating to exchange with- 
drawal privileges for the recipient of such compensation. <A separate 
paragraph commits the parties to accord national and most-favored- 
nation treatment with respect to the matters covered in the preceding 
paragraphs of the article.** By a provision in the general exceptions 


86 In the course of the hearings referred to in note 85, a witness expressed the opinion 
that Art. 12 of the treaty with Germany (concerning recognition of the juridical per- 
sonality of limited liability and other corporations and associations) extended the pro- 
tective provisions of Art. I to limited liability companies, corporations and associations 
(loc. cit., p. 64). 

87 U. S. Treaties and Other International Acts Series, No. 1871, this JouRNAL, Supp., 
Vol. 43 (1949), p. 27. 

88 The part of Art. VI relating to exchange withdrawal is as follows: ‘‘ The recipient 
of such compensation shall, in conformity with such applicable laws and regulations as 
are not inconsistent with paragraph 3 of Article XIX of this Treaty, be permitted 
without interference to withdraw the compensation by obtaining foreign exchange, in 
the currency of the High Contracting Party of which such recipient is a national, 
corporation or association, upon the most favorable terms applicable to such currency 
at the time application therefor is filed, provided application is made within one year 
after receipt of the compensation to which it relates. The High Contracting Party 
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article (XXVI, par. 5), the parties reserve the right to deny rights and 
privileges to companies which, while created or organized under the laws 
and regulations of the other party, are owned or controlled by nationals 
or companies of any third country or countries.8° The commercial treaties 
which the United States has signed since 1946 (that with Italy, Feb. 2, 
1948,°° that with Uruguay, Nov. 23, 1949,% and that with Ireland, Jan. 21, 
1950) ,°? reveal some variations from the treaty with China. The Italian 
treaty follows fairly closely the language referred to above, except that 
there is some difference in the exchange withdrawal provisions; ** and a 
provision in the protocol makes clear that ‘‘property’’ is to apply to in- 
terests held directly or indirectly.** There is a rule to apply to the taking 
of private enterprises into public ownership and under public control,* 
and another in regard to treatment of certain types of foreign-owned en- 
terprises that are in competition with local publicly owned or controlled 
enterprises. 

The treaty with Uruguay—called a Treaty of Friendship, Commerce and 
Economic Development rather than a treaty of friendship, commerce and 
navigation—does not refer in terms to international law in connection with 
protection of property. Article II, paragraph 1, is as follows: 


The nationals of either High Contracting Party within the territories 
of the other Party shall receive the most constant protection and se- 
curity, and shall be accorded, in like circumstances and conditions, 
treatment, protection and security no less favorable than are accorded 


allowing such withdrawal reserves the right, if it deems necessary, to allow such with- 
drawal in reasonable instalments over a period not to exceed three years.’’ Art. XIX, 
par. 3, referred to in the foregoing quotation, states principles as to exchange control 
and includes, inter alia, national and most-favored-nation treatment provisions. 

89 See note 98, infra. 

90 U. S. Treaties and Other International Acts Series, No. 1965. 

91 Sen. Ex. D, 81st Cong., 2nd Sess. 92 Sen. Ex. H, Cong., 2nd Sess. 

93 These refer to the most favorable terms applicable ‘‘at the time of taking of the 
property’’ rather than at the time application is filed. The same sentence contains the 
words ‘‘exempt from any transfer or remittance tax.’’ There is no specific provision 
for instalment withdrawals. It is, of course, to be noted that these and other pro- 
visions of the treaties are to be read in the light of the general exceptions provisions, 
e.g., on foreign exchange. Art. XXVI, par. i (c) of the treaty with China, and, in the 
case of the Italian treaty, Art. XXIV, par. I (f), and especially par. 6 of the Additional 
Protocol. The latter reads as follows: ‘‘ Whenever a multiple exchange rate system is in 
effect in Italy, the rate of exchange which shall be applicable for the purposes of 
Article V, paragraph 2, need not be the most favorable of all rates applicable to inter- 
national financial transactions of whatever nature; provided, however, that the rate 
applicable will in any event permit the recipient of compensation actually to realize the 
full economic value thereof in United States dollars. In case dispute arises as to the 
rate applicable, the rate shall be determined by agreement between the High Contract- 
ing Parties.’’ 
%4 Protocol, par. 1, with its cross-reference to Art. V, par. 2. 
95 See Art. V, par. 3, final senténce. 96 Protocol, par. 2. 


102 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to the nationals of such other Party for the protection of their per- 
sons, rights, and property. This rule shall be applicable also to insti- 
tutions, juridical persons, and associations. 


An assurance of protection and security for property is in the second 
paragraph of Article VIII of the same treaty, which is as follows: 


Property of nationals and companies of either Party shall receive the 
most constant protection and security within the territories of the other 
Party. The taking of property legally acquired by the nationals and 
companies of either Party within the territories of the other Party 
shall be subject to procedures and conditions no less favorable than 
those legally applicable in the case of the taking of the property of na- 
tionals of such other Party. Any expropriation shall be made in ac- 
cordance with the applicable laws, which shall at least assure the pay- 
ment of just compensation in a prompt, adequate and effective man- 


A new article (IV) in the Uruguayan treaty, not found in earlier treaties 
that have been referred to, provides as follows: 


Each High Contracting Party shall at all times accord equitable 
treatment to the capital of nationals and companies of the other Party. 
Neither Party shall take unreasonable or discriminatory measures that 
would impair the legally acquired rights or interests of such nationals 
and companies in the enterprises which they have established or in 
the capital, skills, arts or technology which they have supplied. 
Neither Party shall without appropriate reason deny opportunities and 
facilities for the investment of capital by nationals and companies 
of the other Party; nor shall either Party unreasonably impede na- 
tionals and companies of the other Party from obtaining on equitable 
terms, the capital, skills, modern techniques and equipment it needs 
for its economic development. 


As in the Italian treaty, there is a national-treatment provision on the 
taking of private enterprises into public ownership or under public control 
(Art. VIII, par. 3), and there are provisions (Protocol, par. 1) which are 
substantially similar to the corresponding provisions in the Italian treaty 
on treatment of certain types of foreign-owned enterprises that are in com- 
petition with local publicly controlled enterprises. 


97 There is not in this paragraph a provision concerning exchange withdrawal privi- 
leges in the event of expropriation. This is covered, however, in Article XV of the 
treaty that relates to exchange control. Its paragraph 4 mentions, as one of the types 
of transfer to which the rule of the paragraph applies, ‘‘transfers of compensation for 
property referred to in paragraph 2 of Article VIII.’’ It should be noted that the 
same article, and comparable provisions in the treaties with Italy and Ireland, allow 
tolerances, in the matter of exchange withdrawals, in periods of financial stringency. 

In the Minutes of Interpretation which were printed with the treaty as approved by 
the United States Senate (Cong. Rec., Senate, July 6, 1950, p. 9861) it is stated that the 
second sentence of Art. VIII, par. 2 is ‘‘not intended to require indemnification in 
cases such as confiscation of contraband and distraint for nonpayment of taxes or 
debt.’’ 
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The treaty with Ireland contains two separate articles in which appear 
provisions looking to ‘‘most constant protection and security,’’ but the 
first of these (Art. II, par. 1) does not in specific terms refer to property. 
The second paragraph of Article VIII is as follows: 


Property of nationals and companies of either Party shall receive the 
most constant protection and security within the territories of the 
other Party, in no case less than that required by international law. 
Such property shall not be taken without the prompt payment of just 
and effective compensation. Nationals and companies of either Party 
shall be permitted to withdraw from the territories of the other Party 
the whole or any portion of such compensation, and to this end shall be 
permitted to obtain exchange in the currency of their own country 
freely at a rate of exchange that is just and reasonable. 


The treaty with Ireland also contains (Protocol, par. 5) a provision 
similar to that contained in the Italian treaty, extending protection to 
property interests held directly or indirectly. There is in Article VIII, 
par. 2, a national-treatment rule in regard to taking property into public 
ownership or under public control, and provisions (Art. XV, par. 2) in 
regard to rights and privileges of certain types of private corporations in 
competition with local ones publicly owned and controlled. The fifth 
article of the Irish treaty contains wording comparable, although not 
identical, with the article quoted above from the Uruguayan one, on 
““equitable’’ treatment by each party of the capital of the nationals and 
companies of the other party.®* 

It will be seen from the above (1) that each of the general commercial 
treaties which the United States has signed since 1923 specifies ‘‘the most 
constant protection’’ for property of one party’s nationals in the other’s 
territory; (2) that in the treaties signed since the cessation of hostilities 
in the second World War companies have been specifically mentioned as 
within this protection, without leaving this to be implied; (3) that with 
but one exception there is a reference to what international law requires 
(although that standard would seem to be, at least in the more recent 
treaties in which it is specified, expressive of the minimum treatment in- 
tended) ; (4) that fifteen of the treaties provide, inter alia, that property 
shall not be taken ‘‘without due process of law,’’ while the treaty with 
Uruguay refers, in a national treatment context, to ‘‘procedures and con- 
ditions’? in connection with taking, and that with Ireland makes no 
specific reference to ‘‘process’’ or ‘‘procedures’’ but makes clear that in 


98 The reservation (as in the treaties with China and Italy) of each party’s right to 
deny treaty advantages to companies in the ownership or direction of which nationals 
of a third country or countries have a controlling interest is repeated in the treaties 
with Uruguay and Ireland, but with an exception in respect to recognition of juridical 
status and access to courts. See Art. XVIII, par. 1 (e) of the treaty with Uruguay and 
Art. XX, par. 1 (f) of that with Ireland. 
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no case shall less than national and most-favored-nation treatment be ac- 
corded; (5) that whereas the treaties of the inter-war period specified that, 
in the event of expropriation, there must be ‘‘just’’ compensation, three of 
the treaties signed since the cessation of hostilities in the second World 
War provide for ‘‘just and effective’? compensation, while the treaty 
with Uruguay refers to applicable laws ‘‘which shall at least assure the 
payment of just compensation in a prompt, adequate and effective man- 
ner’’; (6) that three of the four most recent treaties provide for ‘‘prompt’’ 
payment, while, as has just been noted, the treaty with Uruguay uses the 
adjective with reference to the manner in which payment must be provided 
for by local law; (7) that in three of the most recently signed instruments 
there are some provisions concerning exchange withdrawal in connection 
with expropriations; (8) that in the three most recently signed there are 
commitments for national treatment by each party of the other party’s 
nationals and companies in all matters connected with the taking of pri- 
vately owned enterprises into public ownership and under public control; 
(9) that in each of the same three treaties the parties agree that certain 
types of privately owned and controlled enterprises shall, with important 
exceptions, receive advantages accorded to local publicly owned and con- 
trolled enterprises which are in competition with them; (10) that in each 
of the two most recently signed treaties there is, in addition to other 
clauses relating to protection, a commitment to accord ‘‘equitable’’ treat- 
ment to capital.®® 

In the matter of adjective law between states there is one point of sharp 
contrast between the new pattern of commercial treaty and earlier models, 
in that each of the four instruments signed since 1945 contains a com- 
promissory clause looking to reference of disputes as to interpretation and 
application to the International Court of Justice. Questions of what 
treatment is ‘‘just,’’ or what compensation is adequate or effective, need 
not be left, in the final analysis, to decision by each interested party for 
itself. 


V. CoNcLUSIONS 


Perhaps the most general observation justified by the survey which has 
been undertaken is that, whereas commercial treaties have traditionally 
included provisions on protection of property, recent treaties have shown 
a tendency toward greater precision, and have reflected a realistic view 
of new economic developments. Various standards of treatment are in 
use. If, as in the case of nearly all the treaties since 1923, there is a 
reference to international law as a standard, the wording does not neces- 


99 On the general utility of ‘‘equitable’’ treatment as a standard, in comparison with 
others, see Georg Schwarzenberger, ‘‘The Province and Standards of International 
Economic Law,’’ International Law Quarterly, Vol. II (1948), pp. 402, 411. 
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sarily do more than make this the ‘‘floor’’ in any case. As such, its reach 
extends to both adjective and substantive law. The alien property- 
owner’s right may be distinguished from his remedy. Parties agreeing to 
what international law requires retain, of course, the rights which they 
have under the rule as to exhaustion of local remedies. It is not be- 
lieved, however, that the prevailing concept of denial of justice has become 
so limitative as to make references to the international law standard in- 
effectual, or that the idea that international remedies may be excluded 
through Calvo Clauses has received sufficient assent to have such an 
effect.'°? Even without express reference to the law, it would still be true, 
as is in fact stated in words in the most recent of these treaties, that 
‘“‘treaty commitments are to be construed in the light of international 
law.’’*°. There is an impressive body of case law which makes meaning- 
ful specific references to the standard, but the lack of universal agreement 
on what the standard now requires may make it appropriate to supplement 
practice with more precise rules. 

The meaning of such words as ‘‘just,’’ ‘‘adequate, prompt,’’ and 
‘‘effective’’ can be ascertained from the intention of the parties, in the 
light of customary law and practice, and common sense.’°? Questions of 
whether particular companies are public, or private, or mixed, may arise 
in connection with application of provisions touching selections for na- 
tionalization, or competition between foreign-owned private concerns and 
local public ones. The manner in which exchange withdrawal provisions 
of the newer treaties have been related to the obligations of parties under 
the Articles of Agreement of the International Monetary Fund and also 
the extent to which the treaties allow for elasticity in periods of financial 
stringency, seem likely to have a bearing upon their utility. Provisions 
which entrust to the International Court of Justice the office of final, 
authoritative interpreter should provide safeguards against any party 
state’s arbitrary or unreasonable constructions. 

Aside from strict legalism, questions of policy arise, and in their basic 
objectives the bilateral commercial treaties should be considered in relation 
to promotion of commercial and cultural exchange, to the provision of 
foreign economic assistance, and to the purposes of the United Nations. 


100 For an exceptional case of a treaty reference to ‘‘manifest injustice’’ and ex- 
haustion of local remedies, see note 73, supra. 

For what is believed to be a sound view as to limitations upon the capacity of private 
concerns to contract away international legal remedies, see K. Lipstein, ‘‘The Place of 
the Calvo Clause in International Law,’’ British Year Book of International Law, 
Vol. XXII (1945), pp. 130-145. 

101 Treaty with Ireland, Protocol, par. 12. 

102 See the Treaty of Commerce and Navigation between the United States and the 
Ottoman Empire, signed Feb. 25, 1862, concerning plain and fair construction of the 
terms. 12 Stat. 1213, Art. XXI. 
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That the United States has not been willing to accept national treatment 
as the maximum which its private investors can rightfully expect is indi- 
eated by its position at the International Conference of American States at 
Bogota in 1948, when, on a close vote, it successfully opposed the Mexican 
Delegation’s proposal to the effect that there would be prompt, adequate 
and effective compensation for expropriation ‘‘except when the constitution 
of any country provided otherwise.’’1°* That the American Government 
is not disposed to condone uncompensated expropriation, or discriminatory 
treatment of its citizens as compared with other foreigners, is illustrated 
by a recent protest to Hungary over that country’s actions under its 
nationalization law of December 28, 1949.1°%* In the carrying out of its 
total economic foreign policy, especially that of promoting peace and rais- 
ing standards of living by relieving and assisting economically underde- 
veloped areas, the United States has apparently assigned great relative 
importance to private capital and skills. The policy would seem to pre- 
suppose that democratic capitalism has the capacity to assist toward im- 
provement of the world situation, and that private individuals and com- 
panies having part in this process, while accepting substantial obligations 


103 Report of Ninth International Conference of American States (U. S. Department 
of State Publication 3263, American Republics Series No. 3), pp. 66, 67. The provision 
referred to was proposed for insertion in Art. 25 of the Economic Agreement. Art. 23 
of that Agreement provides, inter alia, that foreign investments should be made with 
due regard not only for the legitimate profit of the investors, but also with a view to 
accelerating the sound economic development of the country in which they are made, 
and that, with respect to employment and the conditions thereof, just and equitable 
treatment should be accorded to all personnel, both national and foreign. By Art. 25 
‘* Any expropriation shall be accompanied by payment of fair compensation in a prompt, 
adequate and effective manner.’’ On substantially the point involved in the Mexican 
proposal referred to above, the delegations of eight Latin American states made reser- 
vations to this article (document cited, pp. 214-216). See Martin Domke, ‘‘Some 
Aspects of the Protection of American Property Interests Abroad,’’ Record of the 
Association of the Bar of the City of New York, Vol. 4, No. 7 (1949), p. 268. 

104U. S. Dept. of State Bulletin, Vol. XXII, No. 558 (March 13, 1950), p. 399. 
The note, referring to the Treaty of Friendship, Commerce and Consular Rights signed 
in 1926 (cited in note 82, supra), said that the United States would hold the Government 
of Hungary ‘‘wholly responsible for the payment of adequate and effective compensa- 
tion for the property rights of American nationals affected by the present edict as well 
as by previous laws and decrees,’’ and drew attention to the fact that interests of the 
Soviet Union had been exempted from nationalization under provisions of the edict, 
this discrimination being in clear violation of the treaty. 

On the 1948 agreement with Yugoslavia, by which the United States obtained funds 
with which to pay the claims of Americans who had suffered by reason of nationaliza- 
tion measures, see Seymour J. Rubin, loc. cit. (note 6, supra), pp. 489-490. The Inter- 
national Claims Commission, created by Public Law 455, 81st Cong., 2nd Sess., is 
authorized to apply, in the decision of such claims, provisions of the applicable claims 
agreement and ‘‘the applicable principles of international law, justice and equity.’’ 


PROPERTY-PROTECTION PROVISIONS IN U. S. TREATIES 107 


as toward the countries in which they invest, are properly due reasonable 
protection.*°° Commercial treaties provide one means to that end.'°* 


105 The Act for International Development, approved June 5, 1950, sets forth the 
finding of Congress that ‘‘ Technical assistance and capital investment can make maxi- 
mum contribution to economic development only where there is understanding of the mu- 
tual advantages of such assistance and investment and where there is confidence of fair 
and reasonable treatment and due respect for the legitimate interests of the peoples of 
the countries to which the assistance is given and in which the investment is made and of 
the countries from which the assistance and investments are derived. In the case of in- 
vestment this involves confidence on the part of the people of the underdeveloped areas 
that investors will conserve as well as develop local resources, will bear a fair share of 
local taxes and observe local laws, and will provide adequate wages and working conditions 
for local labor. It involves confidence on the part of investors, through intergovern- 
mental agreements or otherwise, that they will not be deprived of their property without 
prompt, adequate, and effective compensation; that they will be given reasonable oppor- 
tunity to remit their earnings and withdraw their capital; ... that they will enjoy 
security in the protection of their persons and property. ...’’ Public Law 535, 81st 
Cong., 2nd Sess., Title IV. 

106 See the statement of the Secretary of State concerning the negotiation of such 
treaties, in Hearings before the Committee on Foreign Relations, U. S. Senate, 81st 
Cong., 2nd Sess., on the Act for International Development (March 30 and April 3, 
1950) at pp. 6-7. On the relationship of the treaties to a plan for guaranties of private 
investments in the foreign field, see the statement of Norman M. Littell, ibid., pp. 
75, 76. Reporting on H. R. 8083, the House Committee on Banking and Currency, 
referring to treaty assurances in relation to the statutory plan for guaranties of in- 
vestments said that: ‘‘ Treaties alone . . . cannot give an investor the assurances which 
he may legitimately require in order to risk his capital abroad.’’ It emphasized that 
in some circumstances, despite the good faith of foreign governments involved, ex- 
propriation might become unavoidable, there might be inability to pay promptly, and 
a guaranty plan might be needed to cover uncompensated expropriations or currency 
inconvertibility. House Report 1960, 81st Cong., 2nd Sess., pp. 2, 3-4. 


NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By YvuEN-ui LIANG * 


COLONIAL CLAUSES AND FEDERAL CLAUSES IN UNITED NATIONS 
MULTILATERAL INSTRUMENTS 


I. Unrrep NATIONS PRACTICE WITH RESPECT TO THE COLONIAL CLAUSE 


The question of including in an international multilateral instrument 
provisions defining the application of the instrument to the depend- 
ent territories of the contracting states has been a controversial subject 
in the United Nations. Such provisions, generally known as ‘‘colonial 
clauses,’’ may take one of three forms. They may provide for the optional 
application of an instrument to the dependent territories of the contracting 
states, so that the instrument does not apply to the dependent territories 
of any contracting state unless the latter chooses to extend the application 
of the instrument to all or any of its dependent territories. On the other 
hand, they may provide for the optional exclusion from the application of 
the instrument of the dependent territories of the contracting states, so 
that the instrument applies to the dependent territories unless a contracting 
state chooses to exclude from the application of the instrument all or any 
of its dependent territories. A third type of colonial clauses may provide 
for the automatic application of the instrument to the dependent territories 
of all contracting states. However, there are instruments, notably the Con- 
vention on the Privileges and Immunities of the United Nations, which do 
not contain any reference at all with respect to their application to depend- 
ent territories. In such cases, the general rule* seems to be that, subject 
to express or implied provisions to the contrary, the instruments apply to 
all the territories of the contracting states, including their dependent terri- 
tories. The following is an account of the developments in connection 
with several multilateral instruments considered by the General Assembly 
of the United Nations or concluded under the auspices of the United 
Nations. 


* Associé of the Institute of International Law. Acknowledgment is made to Mr. 
H. T. Liu, Legal Counselor in the Legal Department of the Secretariat of the United 
Nations, for assistance in the preparation of the notes. 

1 See McNair, The Law of Treaties, p. 77. Cf. Fawcett, ‘‘Treaty Relations of British 
Overseas Territories,’’ British Year Book of International Law, Vol. 26 (1949), pp. 
86-107. 
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1. Draft Protocols to Amend Conventions relating to Traffic in Women and 
Children and to Traffic in Obscene Publications 


In the General Assembly of the United Nations, controversy over the 
inclusion of the colonial clause first arose at the second session in 1947 in 
connection with the question of the ‘‘transfer to the United Nations of the 
functions and powers exercised by the League of Nations under the inter- 
national Convention of 30 September 1921 on Traffic in Women and Chil- 
dren, the Convention of 11 October 1933 on Traffic in Women of Full Age 
and the Convention of 12 September 1923 on Traffic in Obscene Publica- 
tions.’’* Each of the three conventions contains a colonial clause. Al- 
though the forms vary, they all permit a contracting party to declare that 
its signature did not include all or any of its dependent territories and 
allow it to adhere subsequently and separately to the convention on behalf 
of all or any of such territories.® 

In order to carry out the transfer to the United Nations of the functions 
and powers of the League of Nations under the conventions, the Economic 
and Social Council prepared and recommended to the General Assembly for 
adoption two draft protocols, one to amend the two Conventions relating 
to Traffic in Women and Children and another to amend the Convention on 
Traffic in Obscene Publications. The Council, however, made no suggestion 
for modifying the substance of the colonial clauses of the conventions. 

When the draft protocols were considered by the General Assembly at 
its second session in 1947, the Third Committee adopted an amendment 
submitted by the Delegation of the Soviet Union which was calculated to 


2 Previously, the General Assembly had, during the second part of its first session in 
1946, approved the ‘‘ Protocol amending the Agreements, Conventions and Protocols on 
Narcotic Drugs concluded at The Hague on 23 January 1912, at Geneva on 11 February 
1925 and 19 February 1925 and 13 July 1931, at Bangkok on 27 November 1931 and at 
Geneva on 26 June 1936.’’ One of the conventions referred to in the protocol, namely, 
the Convention for the Suppression of Illicit Traffic in Dangerous Drugs, signed at 
Geneva, June 26, 1936, contained a colonial clause in Art. 18. This provided that any 
party may declare that ‘‘he does not assume any obligation in respect of all or any 
of his colonies, protectorates, overseas territories or territories under suzerainty or 
mandate,’’ and that any such party may subsequently extend the application of the 
convention to all or any such territories. No discussion, however, took place on this 
clause which was left intact. 

3 The text of the Convention for the Suppression of the Traffic in Women and 
Children is found in 9 League of Nations Treaty Series (Art. 14), at p. 427. The text 
of the Convention for the Suppression of the Traffic in Women of Full Age is found in 
150 ibid. (Art. 10), at p. 441. The text of the International Convention for the Suppres- 
sion of the Circulation of and Traffic in Obscene Publications may be found in 27 
ibid. (Art. 13), at p. 229. 

4 Resolution of the Economic and Social Council No. 81(V), adopted on Aug. 14, 
1947. U.N. Doc. E/573, pp. 45-53; also Docs. A/372, A/372/Add.1. 
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delete from all three conventions the colonial clauses mentioned above.° 
In the plenary meeting an attempt was made by the Delegation of the 
United Kingdom to reverse the decision of the Third Committee. It was 
unsuccessful and the colonial clauses in the conventions in question re- 
mained eliminated.® 


2. Protocol Amending the International Convention relating to Economic 
Statistics 


The International Convention relating to Economie Statistics, signed at 
Geneva on December 14, 1928, contains a colonial clause, namely, Article 
11. This article provides, in substance, that any contracting party may 
declare that it does not assume any obligations in respect of all or any of 
its colonies, protectorates, overseas territories or territories under suzerainty 
or mandate, and that any such party may subsequently extend the applica- 
tion of the convention to all or any such territories. It also provides for 
the denunciation of the convention in respect of all or any such territories.’ 

With a view to effecting a transfer to the United Nations of the fune- 
tions and powers exercised by the League of Nations under the convention, 
the Statistical Commission of the Economic and Social Council prepared a 
draft protocol for amending the convention.’ This draft protocol and a 
set of amendments to the convention were submitted to the Economic and 
Social Council, which approved and recommended them to the General As- 
sembly. The proposed amendments to the colonial clause were largely 
confined to substituting the United Nations for the League of Nations, and 
trust territories for territories under mandate. The content of the clause 
was retained. 

At the first part of the third session of the General Assembly in 1948, a 
proposal was made in the Sixth Committee by the representative of Haiti 
for the deletion of the colonial clause.*° The representatives of Yugoslavia, 


5 The Soviet amendment is contained in U.N. Doe. A/C.3/165, par. 3, reproduced in 
General Assembly, 2nd Sess., Official Records, 3rd Committee, p. 238. For proceedings, 
see ibid., pp. 92, 93. The report of the 3rd Committee is U.N. Doc. A/412, General As- 
sembly, 2nd Sess., Official Records, Plenary Meetings, Vol. II, pp. 1507-1509. 

6 See Records of the 96th and 97th plenary meetings, General Assembly, 2nd Sess., 
Official Records, Plenary Meetings, pp. 340-355. 

7 For text of convention, see 110 League of Nations Treaty Series (colonial applica- 
tion clause, Art. 11), at p. 189. Also reproduced in U.N. Doc. A/C.6/120. 

8U.N. Doc. E/577. 

® Resolution 114(IV), adopted at the 6th session of the Economie and Social Council, 
March 2, 1949. The draft resolution recommended to the General Assembly may be 
found in U.N. Doc. A/630, General Assembly, 3rd Sess., Pt. I, Official Records, Plenary 
Meetings, Annexes, pp. 101-102; the draft Protocol is in Doc. A/C.6/210. 

10U.N. Doc. A/C.6/250. The question was considered at the 88th, 90th and 91st 
meetings of the 6th Committee, Oct. 30, Nov. 3 and 4, 1948. General Assembly, 3rd 
Sess., Pt. I, Official Records, 6th Committee, pp. 263-272, 283-291. 
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the Soviet Union and Poland supported the Haitian proposal, while those of 
the United Kingdom and France were opposed to it. The proposal was 
eventually defeated and the draft protocol was adopted by the General As- 
sembly on November 18, 1948.1! The colonial clause, with the formal 
amendments recommended by the Economic and Social Council, was re- 
tained in the convention. 


3. Convention on Genocide 


Hardly a fortnight after it had decided in favor of retaining an existing 
colonial clause in the Convention relating to Economic Statistics, the Sixth 
Committee had to deal again with this question in connection with the draft 
Convention on the Prevention and Punishment of the Crime of Genocide. 
The draft convention before the Sixth Committee was prepared by the Ad 
Hoe Committee on Genocide of the Economie and Social Council and sub- 
mitted by the Council to the General Assembly.'* Neither this draft, nor 
the drafts ‘* preceding it, namely, those by the Secretary General of the 
United Nations, by the United States and by France, contained any colo- 
nial clause. 

In the course of discussions in the Sixth Committee,!* the representative 
of the United Kingdom proposed an amendment to add a new article pro- 
viding : 

Any High Contracting Party may at any time, by notification ad- 
dressed to the Secretary-General of the United Nations, extend the 
application of the present Convention to all or any of the territories 
for the conduct of whose foreign relations that High Contracting Party 
is responsible.*® 


The proposal of the United Kingdom was supported by the representa- 
tives of The Netherlands, Belgium and Greece. The representative of the 
Ukrainian Soviet Socialist Republic, however, submitted an amendment 
to the article proposed by the United Kingdom, so that it would read as 
follows: 


11The draft protocol was embodied in the Report of the 6th Committee, U.N. 
Doe. A/713, General Assembly, 3rd Sess., Pt. I, Official Records, Plenary Meetings, 
Annexes, pp. 336-341. For text of re.olution 255(III) and draft protocol thereto 
annexed, see General Assembly, 3rd Sess., Pt. I, Official Records, Resolutions, pp. 160- 
164. For proceedings in the plenary meeting, see General Assembly, 3rd Sess., Pt. I, 
Official Records, Plenary Meetings, pp. 494-498. 

12 The Ad Hoc Committee was composed of 7 members. For report of this Committee, 
including text of its draft, see U.N. Doc. E/794. 

13 Secretary General’s draft, U.N. Doc. E/447; United States draft, Doc. E/623; 
French draft, Doc. E/623/Add.1. 

14 For proceedings, see General Assembly, 3rd Sess., Pt. I, Official Records, 6th Com- 
mittee, 107th and 108th meetings, Oct. 15, 16, 1948, pp. 471-479. 
15U.N. Doc. A/C.6/236, penultimate paragraph. 
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The application of the present Convention shall extend equally 
to the territory of the State acceding to the Convention and to all 
territories in regard to which that State performs the functions of the 
governing and administering authority (including trust and other 
non-self-governing territories) .1° 


This Ukrainian proposal was supported by the representatives of the Soviet 
Union, Egypt, Czechoslovakia, the Philippines and Syria. 

The representative of Iran proposed that the General Assembly adopt a 
separate resolution, apart from the convention, stating: 


The General Assembly recommends that Members of the United 
Nations administering dependent territories should take such measures 
as are necessary and feasible to enable the provisions of the present 
Convention to be extended to those territories as soon as possible.*” 


This proposal by Iran was received with favor by some delegations, notably 
those of the United Kingdom, France and Belgium. 

When the three proposals quoted above were put to the vote, the 
Ukrainian amendment was rejected, while the United Kingdom draft 
article and the Iranian draft resolution were adopted.‘® When the draft 
Convention on the Prevention and Punishment of the Crime of Genocide, 
together with the accompanying draft resolutions adopted by the Sixth 
Committee, was considered by the Plenary Meeting on December 9, 1948,'® 
the Soviet Delegation sought to revive the Ukrainian amendment rejected 
by the Sixth Committee. This attempt was defeated and the resolutions 
recommended by the Sixth Committee were adopted. Thus the colonial 
clause was, for the first time, inserted in a convention adopted by the Gen- 
eral Assembly.”° 


4. Protocols to Amend Agreement and Conventions for the Suppression of 
the White Slave Traffic and of Obscene Publications 


Immediately after it had disposed of the draft Convention on Genocide, 
the Sixth Committee took up the question of the ‘‘transfer to the United 


16 U.N. Doc. A/C.6/264. 

17U.N. Doe. A/C.6/633. 

18 The texts of the resolutions and draft convention adopted by the 6th Committee 
may be found in the Report of the Committee, U.N. Docs. A/760 and A/760/Corr. 2, 
General Assembly, 3rd Sess., Pt. I, Official Records, Plenary Meetings, Annexes, pp. 
494-504. The colonial clause originally proposed by the United Kingdom became Art. 
XII in the draft convention. The draft resolution originally proposed by Iran became 
resolution ‘‘C’’, 

19 General Assembly, 3rd Sess., Pt. I, Official Records, Plenary Meetings, 178th and 
179th meetings, pp. 814-852. 

20 The Soviet amendment is in U.N. Doc. A/766, par. 5, General Assembly, 3rd Sess., 
Pt. I, Official Records, Plenary Meetings, Annexes, p. 518. For final text of resolution 
260(III) and convention, see General Assembly, 3rd Sess., Pt. I, Official Records, Resolu- 
tions, pp. 174-178; see also Supplement to this JOURNAL, p. 7. 


LEGAL NOTES 113 


Nations of the functions exercised by the French Government under the 
International Agreement of 18 May 1904 and the International Conven- 
tion of 4 May 1910 for the Suppression of the White Slave Traffic, and 
under the International Agreement of 4 May 1910 for the Suppression of 
Obscene Publications.’’*. The colonial clauses in the 1910 agreement and 
in the 1910 convention are substantially similar. They provide that should 
a contracting state desire the agreement or convention to come into force 
in one or more of its non-metropolitan territories, it shall so notify the 
French Government and the agreement or convention shall apply to such 
territories six months after such notification. They also provide for de- 
nunciation in respect of such territories. 

The above-mentioned instruments came before the General Assembly, 
following the acceptance by the Economie and Social Council of a proposal 
by France to transfer to the United Nations certain functions, all formal 
in nature, performed by the French Government under the instruments.** 
In compliance with the instructions of the Council, the Secretary General 
of the United Nations, in consultation with the French Government, drew 
up two draft protocols with suggested amendments to the instruments con- 
cerned and submitted them to the General Assembly for consideration. 
One of these draft protocols related to the International Agreement for the 
Suppression of the White Slave Traffic, signed at Paris on May 18, 1904, 
and the International Convention for the Suppression of the White Slave 
Traffic, signed at Paris on May 4, 1910; while the other referred to the 
Agreement for the Suppression of the Circulation of Obscene Publications, 
signed at Paris on May 4, 1910. 

In the Sixth Committee the French Delegation introduced at the outset 
a draft resolution ** to approve the draft protocols. The Soviet Delegation 
introduced an amendment to each of the colonial clauses referred to above, 
so as to provide identically as follows: 


The application of the present Convention shall extend equally to 
the territory of the State signing or acceding to the Convention and 


21The texts of these Agreements and Convention are reproduced in U.N. Doe. 
A/639/Rev. 1, General Assembly, 3rd Sess., Pt. I, Official Records, Plenary Meetings, 
Annexes, pp. 131-140. The Agreement for the Suppression of the White Slave Traffic 
contains no colonial application clause. The colonial clause in the Convention for the 
Suppression of the White Slave Traffic is in Art. 11, ibid., pp. 136-137; that in the Agree- 
ment for the Suppression of the Circulation of Obscene Publications is Art. 7, ibid., 
pp. 139-140. 

22 The French proposal was made at the 99th meeting of the 5th session of the 
Economie and Social Council, July 29, 1947. See Economic and Social Council, 2nd 
Year, 5th Sess., Official Records, pp. 105-110. For text of resolution 155(VII)D of the 
Economie and Social Council of Aug. 13, 1948, see Resolutions adopted by the Economic 
and Social Council, 7th Sess., 1948, pp. 32-36. 

23 Discussed at the 111th meeting. See General Assembly, 3rd Sess., Pt. I, Official 
Records, 6th Committee, pp. 510-518. The French draft resolution is in U.N. Doc. 
A/C.6/266. 
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to all territories in regard to which that State performs the functions 
of the governing and administering authority (including trust and 
other non-self-governing territories) 


This proposal of the Soviet Delegation was opposed by the representative 
of France, who pointed out that the transfer proposed by his government 
was limited in scope, and that there was no question of amending the sub- 
stance of the convention; ** the Soviet amendments did not come within the 
scope of the discussions because the Committee was at present dealing with 
a transfer of a limited nature and not with the substance of the instruments 
concerned. 

The Sixth Committee rejected the Soviet amendments. The French 
draft resolution, together with the draft protocols, was adopted.*® The 
colonial clauses were thus preserved. 

When the draft protocols were considered in the plenary meetings, the 
Soviet Delegation again introduced the same amendments to the colonial 
clauses as those it proposed in the Sixth Committee. The French repre- 
sentative made it clear that his government, from whom the functions under 
the instruments were proposed to be transferred, would not be able to ac- 
cept any changes of substance in the text of the agreements or of the con- 
vention. After a brief discussion, the amendments were rejected. The 
Protocols were adopted unanimously.*’ 


5. Protocol bringing under International Control Drugs Outside the Scope 
of the Convention of 1931 


The question of the colonial clause arose for a fourth time in the first 
part of the third session of the General Assembly in connection with the 
draft ‘‘Protocol bringing under International Control Drugs outside the 
Seope of the Convention of 13 July 1931 for limiting the Manufacture and 
regulating the Distribution of Narcotic Drugs, as amended by the Protocol 
signed at Lake Success on 11 December 1946.’’ Prepared by the Economic 
and Social Council, this draft ** contained in Article 8 a colonial clause 
providing that any state may, by notification to the Secretary General of 


24U.N. Doc. A/C.6/274. 

25 The French representative cited as evidence a letter from the Secretary General of 
the French Ministry of Foreign Affairs to the Secretary General of the United Na- 
tions, in which the former expressed agreement with the text of the draft protocols. 
General Assembly, 3rd Sess., Pt. I, Official Records, Annexes, pp. 129, 130. 

26 For texts of resolution and draft protocols as adopted by the 6th Committee, see 
Report of the Committee, U.N. Doc. A/741, in General Assembly, 3rd Sess., Pt. I, Official 
Records, Plenary Meetings, Annexes, pp. 435-442. 

27 General Assembly, 3rd Sess., Pt. I, Official Records, Plenary Meetings, 169th meet- 
ing, pp. 683-687. The votes on the Soviet amendments were 12 for, 24 against, with 
15 abstentions; and 14 for, 24 against, with 14 abstentions. 

28 Resolution 159(VII)I, Aug. 3, 1948; see Resolutions adopted by the Economic 
and Social Council, 7th Sess., pp. 42-45. 
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the United Nations, extend the application of the protocol to all or any of 
its territories for the foreign relations of which it is responsible. 

In the consideration of the draft protocol in the Third Committee, the 
representative of the Soviet Union proposed that the afore-mentioned col- 
onial clause should be amended so as to read as follows: 


The scope of the present Protocol shall extend equally both to the 
territory of the signatory and acceding State and to all territories in 
relation to which the State in question carries out the functions of an 
administering and governing authority (including Trust and other 
Non-Self-Governing Territories) 


The representative of Belgium proposed that the words in the Council’s 
draft Article 8 ‘‘for the foreign relations of which it is responsible’’ should 
be replaced by ‘‘for which it has international responsibility.’’ This was 
accepted by the Committee without a vote. The Committee eventually 
voted to reject the Soviet amendment and to adopt Article 8 as drafted by 
the Economie and Social Council and amended by the Belgian proposal. 
The draft protocol containing this article was then approved unanimously.*° 

In order to meet the point raised by the Soviet Delegation, the Commit- 
tee later decided to add to the draft resolution *! to which the draft protocol 
was to be annexed provisions urging all contracting states to extend the 
application of the protocol to territories ‘‘which they represent in the in- 
ternational field, subject, where necessary for constitutional reasons, to the 
consent of the Governments of such territories’’; and to communicate to 
the Secretary General the names of territories to which the application of 
the convention is not extended, together with reasons. 

At the plenary meeting ** where the draft resolution, with the draft 
protocol, was discussed, the Soviet representative declared that his delega- 
tion would not vote against the draft protocol as a whole but reserved its 
position on Article 8 (the colonial clause). The draft resolution, with the 
draft Protocol, was adopted.** 


29 For proceedings, see General Assembly, 3rd Sess., Pt. I, Official Records, 3rd Com- 
mittee, 86th and 87th meetings, Sept. 29, 30, 1948, pp. 7-22. The Soviet proposal 
is in U.N. Doe. A/C.3/208, General Assembly, 3rd Sess., Pt. I, Official Records, 3rd 
Committee, p. 10. 

30 The vote on the Soviet amendment was 17 for, 25 against, with 11 abstentions. 
That on the Economic and Social Council draft article, as amended by the proposal of 
Belgium, was 33 for, 8 against, with 12 abstentions. 

81 U.N. Doc. A/C.3/210/Rev.1, General Assembly, 3rd Sess., Pt. I, Official Records, 
3rd Committee, Annexes, p. 2. For the draft resolution, see Report of the 3rd Com- 
mittee, U.N. Does. A/666, and Corr.1, General Assembly, 3rd Sess., Pt. I, Official 
Records, Plenary Meetings, Annexes, pp. 207-211. 

82 General Assembly, 3rd Sess., Pt. I, Official Records, Plenary Meetings, 150th meet- 
ing, Oct. 8, 1948, pp. 348-355. 

83 Resolution 211(III)A, with text of Protocol, may be found in General Assembly, 
3rd Sess., Pt. I, Official Records, Resolutions, pp. 62-66. The colonial clause (Art. 8) 
reads as follows: 
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6. Convention relating to Traffic in Persons and Prostitution 


The year 1949 saw the colonial clause take on a new form and substance. 
For the first time a provision was included in an international multilateral 
instrument adopted by the General Assembly making it applicable ipso 
facto to all non-metropolitan territories of the contracting parties, and it is 
interesting to note that this was done through a provision defining the word 
‘*State’’ as including all the colonies and trust territories of a contracting 
state and all territories for which such state is internationally responsible. 
This happened in connection with the Convention for the Suppression of the 
Traffic in Persons and of the Exploitation of the Prostitution of Others, 
considered and adopted by the General Assembly at its fourth session in 
1949. 

The convention was intended to unify the four existing international in- 
struments ** for the suppression of the traffic in women and children. The 
first draft ** of the convention was prepared by the Secretariat of the 
United Nations. This contained a colonial clause, namely, Article 26, pro- 
viding that any state may declare that the convention shall extend to all 
or any of the territories for which it has international responsibility. On 
the basis of this first draft, the Social Commission of the Economie and 
Social Council drew up a second draft in which two paragraphs were added 
to the original colonial clause, which now became Article 27.** These para- 
graphs would require the parties to the convention to take as soon as pos- 
sible the necessary steps to extend the application of the convention to their 
dependent territories, ‘‘subject, where necessary for constitutional reasons, 
to the consent of the governments of such territories.’’ It was further pro- 
vided that the Secretary General should communicate the convention to the 
parties for transmission to such territories. Article 24 stipulated, in part, 
that the convention should also be open for signature or acceptance on be- 
half of any trust territory of which the United Nations was the administer- 
ing authority, and on behalf of the Free Territory of Trieste, ‘‘and for the 
purposes of this Convention, the word ‘State’ shall include any such terri- 


‘*Any State may, at the time of signature or the deposit of its formal instrument 
of acceptance or at any time thereafter, declare by notification addressed to the 
Secretary-General of the United Nations that the present Protocol shall extend to 
all or any of the territories for which it has international responsibility; and this 
Protocol shall extend to the territory or territories named in the notification as 
from the thirtieth day after the date of receipt of this notification by the Secretary- 
General of the United Nations.’’ 

84 These were: (a) International Agreement of May 18, 1904, for the Suppression 
of the White Slave Traffic; (b) International Convention of May 4, 1910, for the Sup- 
pression of the White Slave Traffic; (c) International Convention of Sept. 30, 1921, for 
the Suppression of the Traffic in Women and Children; and (d) International Convention 
of Oct. 11, 1933, for the Suppression of the Traffic in Women of Full Age. ECOSOC 
Resolution 155(VII)E, Aug. 13, 1948. 35 U.N. Doe. E/1072. 

36 Report of Social Commission, 4th Sess., U.N. Doe. E/1359, p. 34. 
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tory.’’ The draft of the Social Commission was submitted to the General 


Assembly by the Economie and Social Council.*’ 

At the fourth session of the General Assembly in 1949, the Third Com- 
mittee, upon the proposal of the Ukrainian representative, decided to de- 
lete the colonial clause, that is, Article 27, in the Social Commission draft 
and to substitute for the sentence in Article 24 relating to trust territories 
the following: 


For the purposes of the present Convention the word ‘‘State’’ shall 
include all the colonies and trust territories of a State signatory to or 
accepting the Convention and all other territories for which such State 
is internationally responsible.** 


This provision, which now became part of Article 23 in the draft, together 
with several other articles of the draft convention, was referred to the 
Sixth Committee for its consideration. Upon the advice of the latter Com- 
mittee, it underwent some drafting changes and became the final paragraph 
of Article 23, reading as follows: 


For the purposes of the present Convention the word ‘‘State’’ shall 
include all the colonies and trust territories of a State signatory or 
acceding to the Convention and all the territories for which such State 
is internationally responsible.*® 


At the plenary meetings, when the draft convention drawn up by the 
Third Committee was considered, the representative of the United Kingdom 
introduced an amendment designed to bring Article 23 (which defines the 
word ‘‘State’’) back to what was adopted by the Social Commission. He 
further proposed to restore the text of the old Article 27, that is, the col- 
onial clause which had been deleted in the Third Committee upon the pro- 
posal of the Ukrainian representative. Both of these amendments were 
rejected, each by a heavy majority. The General Assembly then voted to 
adopt the draft convention as drawn up by the Third Committee.*° The 
United Kingdom and France were alone in voting against the draft con- 
vention as a whole. 


87 Resolution 243(1X)B, July 23, 1949, of the Economic and Social Council, U.N. 
Doe. E/1458. 

88 U.N. Doc. A/C.3/L.10, General Assembly, 4th Sess., Official Records, 3rd Com- 
mittee, Annexes, p. 23. The same amendments were proposed by the Soviet repre- 
sentative in the Social Commission but were rejected. See U.N. Doc. E/1359, pars. 
19 and 20. For text of Art. 24 as adopted, see U.N. Doc. A/C.6/333. For proceedings 
of the 3rd Committee, see General Assembly, 4th Sess., Official Records, 3rd Committee, 
246th-248th meetings, pp. 59-71. 

89 Report of 3rd Committee of the General Assembly, U.N. Doe. A/1164. 

40 For proceedings in the plenary meetings, see General Assembly, 4th Sess., Official 
Records, Plenary Meetings, 263rd and 264th meetings, Dec. 2, 1949, pp. 461-471. For 
final text of convention, see General Assembly, 4th Sess., Official Records, Resolutions, 
pp. 33-35 (Resolution 317(IV)). The convention, according to Art. 28, supersedes 
the instruments enumerated in note 34. 
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7. Convention on the Declaration of Death of Missing Persons 


In pursuance of a resolution ** of the General Assembly, the United Na- 
tions convened an international conference of government representatives 
in March, 1950, at Lake Success, to draw up a Convention on the Declara- 
tion of Death of Missing Persons.*? 

The conference used as a basis of discussion a draft convention prepared 
by the Ad Hoc Committee on Declaration of Death of Missing Persons, 
established by the Economie and Social Counceil.*® Article 12 (on signa- 
tures and acceptances), paragraph 4, of this draft provided: 


The word ‘‘State’’ as used in this Article shall be understood to in- 
clude the territories for which each State party to the present Conven- 
tion bears international responsibility. 


This provision was substantially the same as Article 23 of the Convention 
for the Suppression of the Traffic in Persons and of the Exploitation of the 
Prostitution of Others, discussed above. It would have made the conven- 
tion applicable ipso facto to all non-metropolitan territories of states 
parties to the convention. 

At the conference, the representative of Belgium proposed an amend- 
ment to add to the provision quoted above an additional clause : 


unless the State concerned, on signing or accepting the Convention, 
stipulates that it proposes to restrict the application of the Convention 
to its metropolitan territory.** 


The representative of the United Kingdom pointed out that the Belgian 
amendment did not provide for the possibility of contracting parties ex- 
tending the application of the convention to their overseas territories if 
they wished to do so later. He therefore suggested that it should be com- 
pleted by a further addition as follows: 


Any State making such a stipulation may at any time thereafter, 
by notification to the Secretary-General, extend the application of the 
present convention to any or all of the territories for which it bears 
international responsibility. 


This suggestion was accepted by the Belgian representative, and the two 
additional provisions consequently became a joint Belgium-United King- 
dom amendment. 


41 Resolution 369(IV), adopted at the 4th session, Dec. 3, 1949. General Assembly, 
4th Sess., Official Records, Resolutions, pp. 65-66. 

42 The conference is officially known as the ‘‘ United Nations Conference on Declara- 
tion of Death of Missing Persons.’’ It was attended by representatives of thirty 
states. 

43 Resolution 209(VIII), March 2, 1949, U.N. Doc. E/1220. The draft of the Ad 
Hoc Committee is in Doc. E/1368. 

44U.N. Doc. A/Conf.1/L. 13, par. 3. For proceedings, see U.N. Docs. A/Conf.1/ 
SR, 9 and 10. 
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The representative of France raised doubts about the expression ‘‘metro- 
politan territory’’ in the Belgian amendment. He expressed preference 
for a more flexible phraseology ‘‘which would take closer account of the 
very delicate legal relations which it had with certain territories such as 
the Saar, for example, which was neither a metropolitan territory nor a 
eolony.’’ He accordingly suggested that the Belgian amendment be re- 
vised to read: ‘‘unless in accepting the Convention, the State stipulates its 
intention to exclude certain of its territories.’’ 

This suggestion was agreed to by the sponsors of the joint amendment. 

The conference decided to adopt the amendments proposed by Belgium, 
the United Kingdom and France.*® Upon the recommendation of the 
Drafting Committee,*® this clause became paragraph 3 of Article 13 (on 
accession). It reads as follows: 


3. The word ‘‘State’’ as used in the present Convention shall be 
understood to include the territories for which each Contracting State 
bears international responsibility, unless the State concerned, on acced- 
ing to the Convention, has stipulated that the Convention shall not ap- 
ply to certain of its territories. Any State making such a stipulation 
may at any time thereafter, by notification to the Secretary-General, 
extend the application of the Convention to any or all of such terri- 
tories. 


The draft convention, with the above colonial clause, was eventually 
adopted by the conference on April 6, 1950.*7 


8. Draft International Covenant on Human Rights 


The question of inserting a colonial clause in the proposed Covenant on 
Human Rights was raised first in December, 1947, by the representative of 
the United Kingdom.*® A provision on this subject was inserted in the 
draft International Bill of Human Rights of December 11, 1947 (Article 
23), and in the draft International Covenant on Human Rights adopted by 
the Commission on Human Rights on December 17, 1947 (Article 25).* 
The colonial clause in the draft Covenant was further redrafted by the 
Drafting Committee of the Commission on Human Rights in May, 1948, 
as follows: 


A State party to this Covenant may at the same time of its accession 
thereto or at any time thereafter by notification addressed to the Sec- 
retary-General of the United Nations declare that this Covenant shall 
extend to any of the territories for the international relations of which 
it is responsible, and the Covenant shall extend to the territories named 


45 The vote was 8 to 7, with 6 abstentions. U.N. Doc. A/Conf.1/SR.10, p. 7. 
46 Report of the Drafting Committee, U.N. Doc. A/Conf.1/7, p. 11. 

47 The vote was 20 for, none against, with 1 abstention. 

48U.N. Doc. E/CN.4/AC.3/SR.8, p. 15. 

49 U.N. Docs. E/CN.4/56, p. 13, and E/600, p. 29. 
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in the notification as from the thirtieth day after the date of receipt by 
the Secretary-General of the United Nations of the notification. The 
Contracting States undertake, with respect to those territories on be- 
half of which they do not accede to this Covenant at the time of their 
accession, to seek the consent at the earliest possible moment of the 
Government of such territories and to accede forthwith on behalf of 
and in respect of each such territory, if and when its consent has been 
obtained.*° 


Though the Drafting Committee favored this text, it decided to transmit 
to the Commission also the following alternative text, proposed by the dele- 
gate of the Soviet Union: 


The conditions of the present Covenant shall extend or be applicable 
both to the metropolitan territory [of a State] which is signatory to 
the present Covenant, as well as to all the other territories (non-self- 
governing, trust, and colonial territories) which are being adminis- 
tered or governed by the metropolitan power in question.™ 


At the fifth session of the Commission on Human Rights the represen- 
tative of the Soviet Union proposed that in the first line of the Commis- 
sion’s text of Article 25, the word ‘‘may’’ be changed to ‘‘shall.’’ Two 
other versions of this clause were presented by the representatives of the 
United States and the Philippines.®’? At the sixth session of the Commis- 
sion additional drafts were presented by Australia and the United King- 
dom, and the Commission decided to transmit all these drafts, without 
discussion, to the Economic and Social Council for its consideration.** The 
Council, at its eleventh session, found it necessary to transmit the draft 
Covenant to the General Assembly ‘‘with a view to reaching policy deci- 
sions’’ on several points, including the desirability of a special article on 
the applicability of the Covenant ‘‘to Non-Self-Governing and Trust Ter- 
ritories.’’ 

The question was considered by the Third Committee of the General As- 
sembly at its fifth session.®> It approved by a vote of 30 to 11, with 8 ab- 
stentions, a resolution requesting the Commission on Human Rights to 
include the following article in the International Covenant on Human 
Rights : 


50 U.N. Doc. E/CN.4/95, p. 35. 

51 Ibid., p. 36. See also U.N. Doc. E/800, p. 34, ECOSOC, 3rd Year, 7th Sess., Of- 
ficial Records, Supp. No. 2, p. 28. 

52 ECOSOC, 4th Year, 9th Sess., Official Records, Supp. No. 10, p. 27. 

53 Art. 44 of the first draft International Covenant on Human Rights, idem, 5th 
Year, 11th Sess., Supp. No. 5, pp. 21-22. 

54 U.N. Doc. E/1849, p. 29. In addition to the report of the Commission on Human 
Rights, the Council had before it a report by the Secretary General dealing with pre- 
vious action taken by the United Nations in connection with federal and colonial 
clauses, U.N. Doc. E/1721. 55 U.N. Does. A/C.3/SR.294-296 and 302 
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The provisions of the present Covenant shall extend to or be ap- 
plicable equally to a signatory metropolitan State and to all the ter- 
ritories, be they Non-Self-Governing, Trust, or Colonial Territories, 
which are being administered or governed by such metropolitan State.*® 


On December 4, 1950, the General Assembly approved the resolution 
proposed by the Third Committee. The representative of the United King- 
dom stated at that time that the effect of this decision may be ‘‘to delay 
unduly the United Kingdom Government’s accession to the covenant and 
its application to several territories.’’ The Australian representative felt 
that the decision to omit a colonial application clause took no real account 
‘fof the constitutional difficulties which will face certain countries in the 
application of the covenant to the territories for which they are responsi- 
ble.’’ 5” 


II. THe FeperaL CLAUSE 


Akin to the question of the colonial clause is that of the federal clause 
which regulates the extent of the obligations of a contracting state having 
a federal form of government in respect of the application of a multilateral 
instrument to its component parts.*® In the General Assembly of the 
United Nations the question first arose at its fourth session in 1949 in con- 
nection with the Convention on the Suppression of the Traffic in Persons 
and of the Exploitation of the Prostitution of Others.*® In the Social Com- 
mission of the Economic and Social Council, which considered a draft pre- 
pared by the Secretariat of the United Nations, the representative of the 
United States proposed for inclusion a federal clause. This, however, was 
withdrawn in order to expedite the work of the Commission.*® When the 
draft convention came before the Social Committee of the Economic and 
Social Council, the Committee decided that the United States proposal 
should be referred to the General Assembly for consideration.** 

During the fourth session of the General Assembly in 1949, the Delega- 
tion of the United States in the Third Committee again submitted the same 
proposal for the inclusion of a federal clause in the draft convention which 


56 U.N. Doc. A/1559, p. 40. 57 U.N. Docs. A/1622 and A/P.V.317. 

58 A classic example of the federal clause is that provided in the Constitution of the 
International Labor Organization, Art. 19, par. 7. 

59 As to the background of the convention, see Section 6, supra. 

60 The draft by the Secretariat (U.N. Doc. E/1072) did not contain a federal clause. 
U. S. proposal is in U.N. Doc. E/CN.5/115/Add.1. For proceedings in Social Commis- 
sion, see U.N. Doe. E/CN.5/SR.76. See also Report of the 4th session of the Social Com- 
mission, U.N. Doc. E/1359, par. 22. For text of the draft by the Social Commission, see 
U.N. Doe. E/1458. 

61 For proceedings of the Social Committee, see U.N. Doc. E/AC.7/SR.82, pp. 13, 
14. The report of the Committee (U.N. Doc. E/1402) was considered by the Economic 
and Social Council at its 9th session, 1949; see U.N. Doc. E/SR.306. The draft was 
adopted by resolution 243(1X)B, of the Council, ECOSOC, 9th Sess., Official Records, 
Resolutions, pp. 42-50. 
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it had withdrawn in the Social Commission of the Economic and Social 
Council. This proposal was later referred by the Third Committee to the 
Sixth Committee for consideration.**? The Sixth Committee referred the 
proposal to a subcommittee, which in turn appointed a working group to 
consider the problems involved. In the discussions in the working group, 
the representative of the United States accepted certain amendments pro- 
posed by the representative of France so that the article read as follows 
(the French amendments being italicized) : 


In the case of a federal State or non-unitary State, the following 
provisions shall apply: 

(a) With respect to any articles of this Convention which are de- 
termined in accordance with the constitutional processes of that State 
to be appropriate in whole or in part for federal action, the obligations 
of the federal government shall to this extent be the same as those of 
parties which are not federal States; 

(b) In respect of articles which are determined in accordance with 
the constitutional processes of that State to be appropriate in whole or 
in part for action by the constituent states, provinces, or cantons or 
territories, the federal government shall bring such articles, with fa- 
vorable recommendation, to the notice of the appropriate authorities 
of the states, provinces or cantons at the earliest possible moment. 


Neither the working group nor the subcommittee, however, took any de- 
cision with respect to the proposal, but merely referred the matter back to 
the Sixth Committee. In the course of consideration in the Sixth Com- 
mittee an amendment was jointly submitted by India, Australia and Ar- 
gentina, proposing that the article should read as follows: 


In the case of a federal State, the following provisions shall apply : 

(a) in respect of each article of this Convention whose implemen- 
tation is considered by the federal State to be appropriate wholly or 
partly for federal action or central government action, the obligations 
of a federal or central government shall to this extent be the same as 
those of Parties which are non-federal States. 

(b) in respect of each article of this Convention whose implemen- 
tation is considered by the federal State to be wholly or partly within 
the jurisdiction of a unit of the federal State (whether designated as 
states, provinces or cantons), the federal Government concerned shall 
bring this to the knowledge of the competent authorities of that unit 
and will recommend its adoption. 


After a lengthy discussion, the Sixth Committee voted in the affirmative on 
the question whether the convention should contain a federal clause. In 
spite of this, both the United States amendment and the joint amendment 


62 U. S. proposal is in U.N. Doc. A/C.3/L.13, amendment to Art. 30, General As- 
sembly, 4th Sess., Official Records, 3rd Committee, Annexes, pp. 24, 25. For proceedings 
in the 3rd Committee, see Official Records, 3rd Committee, Summary Records, p. 30; 
see also memorandum from 3rd Committee to 6th Committee, U.N. Doc. A/C.3/526, 
in Official Records, 3rd Committee, Annexes, pp. 18-22. 
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referred to were rejected. When the Third Committee considered the re- 
port of the Sixth Committee, an attempt was made by the representative of 
France to revive the question of the federal clause, but the Committee de- 
cided not to consider the question. The convention, as finally adopted by 
the General Assembly, therefore contained no provision giving special con- 
sideration to federal states.** 

The inclusion of a federal clause was also considered in connection with 
the draft International Covenant on Human Rights. Such a clause was 
first inserted, on proposal of the United States, in the draft prepared by 
the Working Group on the Convention on Human Rights in December, 
1947.°* As incorporated in Article 24 of the draft Covenant approved at 
the second session of the Commission on Human Rights, this clause read 
as follows: 


In the case of a Federal State, the following provisions shall apply: 

(a) With respect to any Article of this Covenant which the federal 
government regards as wholly or in part appropriate for federal ac- 
tion, the obligations of the federal government shall, to this extent, be 
the same as those of parties which are not federal States; 

(b) In respect of Articles which the federal government regards as 
appropriate under its constitutional system, in whole or in part, for 
action by the constituent States, Provinces or Cantons, the federal gov- 
ernment shall bring such provisions, with a favourable recommenda- 
tion, to the notice of the appropriate authorities of the States, Prov- 
inces or Cantons.®* 


Various modifications in this text were proposed at the fifth and sixth 
sessions of the Commission on Human Rights in 1949 and 1950, and the 
Commission referred the various drafts to the Economie and Social Coun- 
cil for consideration.*® The Council referred the matter to‘ the General 
Assembly for a policy decision,®’ and on December 4, 1950, the latter ap- 
proved a resolution calling upon the Economie and Social Council 


63 For proceedings of the 6th Committee, see General Assembly, 4th Sess., Official 
Records, 6th Committee, Summary Records, pp. 170, 321, 405-418. The report of the 
working group does not bear a document number and has not been distributed. Report 
of subcommittee, Sec. II, in U.N. Doc. A/C.6/L.88, Official Records, 6th Committee, 
Annexes, pp. 38-39. Joint amendment by India, Australia and Argentina is U.N. Doc. 
A/C.6/L.97, Official Records, 6th Committee, Summary Records, p. 414. For proceed- 
ings of the 3rd Committee, see Official Records, 3rd Committee, Summary Records, pp. 
174, 175. The draft convention was adopted at the 264th plenary meeting; see Official 
Records, Plenary Meetings, Summary Records, p. 471. 

64 U.N. Docs. E/CN.4/37, p. 6, and E/CN.4/56, p. 13. 

65 Economic and Social Council, 3rd Year, 6th Sess., Official Records, Supp. No. 1, 
p. 29. An identical text was embodied in the draft Covenant considered at the third 
session of the Commission on Human Rights. U.N. Docs. E/CN.4/95, p. 35, and E/800, 
p. 34, ECOSOC, 3rd Year, 7th Sess., Official Records, Supp. No. 2, p. 27. 

66 Economic and Social Council, 4th Year, 9th Sess., Official Records, Supp. No. 
10, pp. 25-26; idem, 5th Year, 11th Sess., Supp. No. 5, pp. 20-21 (new Art. 43). 

67 Resolution 303(XI)I, U.N. Doc. E/1849, p. 29. 
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to request the Commission on Human Rights to study a federal State 
article and to prepare, for the consideration of the General Assembly 
at its sixth session, recommendations which will have as their purpose 
the securing of the maximum extension of the Covenant to the con- 
stituent units of federal States, and the meeting of the constitutional 
problems of federal States.** 


III. REASONS FOR AND AGAINST THE COLONIAL AND FEDERAL CLAUSES 


From the foregoing analysis, it will be seen that no consistent practice 
has yet been developed in the United Nations in respect of the colonial 
clause or of the federal clause. Furthermore, the variations in practice 
in connection with the several multilateral instruments reviewed above 
do not seem to result from considerations of the nature of the subject- 
matter of the instruments concerned. It may take some time before any 
definite practice will evolve within the framework of the United Nations. 
In the course of the deliberations in the United Nations, various reasons 
have been advanced for and against the two clauses. The following are 
the main arguments: 

Those delegations in favor of making special provisions excepting de- 
pendent territories from automatic application of non-political multi- 
lateral instruments based their arguments, in the first place, on constitu- 
tional grounds. The United Kingdom, a most consistent advocate of the 
colonial clause, for instance, insisted on all occasions that many of her col- 
onial territories possessed a ‘‘greater or lesser degree of autonomous self- 
government.’’ Each territory has its own ‘‘self-contained government,”’ 
‘‘having its own legislature, its own executive and its own juridical and 
financial system.’’ 

Although it retains an ultimate sovereignty in regard to its colonial 
territories, and although, of course, it speaks for and represents its 
colonial territories in international matters, the United Kingdom Gov- 


ernment is not, in general, responsible for legislation in the colonial 
territories. 


The colonial clause would enable the colonies, ‘‘by their own govern- 
ments and their own legislatures, to notify their parent government—in 
this case, the United Kingdom Government—that they desire to accede to 
the Convention and that they have made whatever adjustment in their law 
or administration as may have been required.”’ 

The Delegation of France took a similar view. At the third session of 
the General Assembly, the French representative * in the Third Commit- 


68 U.N. Docs. A/1620, and A/P.V.317. 

69 See remarks of the United Kingdom representative at the 96th Plenary Meeting of 
the General Assembly. General Assembly, 2nd Sess., Official Records, Plenary Meetings, 
Vol. I, pp. 341-345. See also U.N. Doc. A/C.3/SR.294, p. 5. 

70 General Assembly, 3rd Sess., Pt. I, Official Records, 6th Committee, Summary 
Records, p. 289. See also U.N. Doe. A/C.3/SR.294, p. 9. 
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tee, in connection with the International Convention relating to Economic 
Statistics, pointed out that the Charter of the French Union ‘‘contained a 
clause prohibiting the adoption of uniform legislation for all territories of 
the Union.’’ A ‘‘proposed international legislation might affect French 
overseas territories in a different way from metropolitan France, which 
must have regard to the interests of individual territories.’’ He stated 
that: 


In cases where individual territories possessed their own adminis- 
tration, France must proceed with care before securing the participa- 
tion of those territories in international agreements. Even in cases 
where France had the legal power to act, it was morally bound to take 
the interests of those territories into consideration. 


Pursuing the same line of reasoning, the representative of the United 
Kingdom argued that the omission of the colonial clause ‘‘would be 
wholly inimical to the progressive development of autonomous constitu- 
tional government in the so-called colonial territories.’’’1 The represen- 
tative of Lebanon gave as his reason in support of the colonial clause that 


the United Nations should try, as far as possible whenever it had the 
opportunity, to reduce the possibilities of interference by metropolitan 
countries in the internal affairs of the non-self-governing territories.” 


Article 73 of the Charter was also relied upon as a reason in supporting 
the colonial clause. Under this provision, the interests of the inhabitants 
of the non-self-governing territories are recognized as paramount and 
the Members administering such territories undertake to develop self-gov- 
ernment, to take due account of the political aspirations of the peoples and 
to assist them in the progressive development of their free political institu- 
tions. The representative of the United Kingdom inferred that the colonial 
clause, which would enable the non-self-governing peoples to express their 
views regarding their participation in an international instrument, was 
‘*in perfect accord with the spirit and the letter of the Charter.’’ ”* 

The restrictive colonial clause was also defended on another ground. In 
the words of the representative of the United Kingdom, the clause would 
enable the colonial Powers to accede to the convention at once, so far as their 
metropolitan areas are concerned, ‘‘without the delay which would be oc- 
casioned by first making sure that all the governments of all of their col- 
onial territories are in a position at once to accede as well.’’ ** Conversely 
speaking, in the absence of a colonial clause, failure of one dependent ter- 


71 General Assembly, 2nd Sess., Official Records, Plenary Meetings, Vol. I, p. 342. 

72 General Assembly, 4th Sess., Official Records, 3rd Committee, Summary Records, 
p. 

73 General Assembly, 3rd Sess., Pt. I, Official Records, 6th Committee, Summary 
Records, p. 294. 

74 General Assembly, 2nd Sess., Official Records, Plenary Meetings, p. 343. See also 
U.N. Doc. E/AC.7/SR.152, p. 12. 
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ritory to accept an instrument would prevent the metropolitan Power and 
her other territories from acceding to the instrument. 

Those who were against the restrictive colonial clause emphasized that 
dependent territories, more than the metropolitan Powers, were in need of 
the benefits which international non-political instruments would confer. 
The effectiveness of international instruments would be diminished if they 
were not made applicable to dependent territories. As to the constitutional 
position of the dependent territories, it was contended by the representative 
of the Soviet Union ** that it was an ‘‘internal question’’ for each of the 
colonial Powers to reach agreement with its colonial authorities for the im- 
plementation of an international instrument within its own territorial com- 
plex. The representative of Yugoslavia, in opposing the argument based 
on constitutional grounds, expressed the view that ‘‘under the Charter, 
Member States had accepted the obligation to bring their constitutions into 
line with the provisions of the Charter.’’** The representative of Pakis- 
tan ** pointed out that in the actual operation of the colonial system, con- 
sultation with the colonial territories in regard to the acceptance of an 
international instrument was unnecessary or was a mere formality. The 
colonial Powers took very many decisions on behalf of their dependent ter- 
ritories on the ground that the peoples of those territories were not suf- 
ficiently advanced to decide for themselves. They should therefore be able 
to decide for the territories also as to the acceptance of international in- 
struments which were for the benefit of the dependent peoples. It was 
argued, furthermore, that the absence of a colonial clause would not prevent 
the colonial Powers, if they wished to do so, from consulting their depend- 
ent territories. The representative of Haiti** argued that ‘‘colonial and 
trust territories had no other will than the will of the mother countries or 
Administering Authorities.’’ The representative of India also expressed 
his belief that there was no instance of the refusal of a colonial legislature 
“to enact laws upon which the metropolitan country insisted.’’ 

Articles 73 and 76 of the Charter were also relied upon as a ground for 
opposing the colonial clause. The representative of Poland,*° for instance, 
said that the exclusion of the dependent territories from the application of 
an international instrument, such as those which the General Assembly was 
preparing, would tend to perpetuate backward conditions there ‘‘in viola- 


75 General Assembly, 2nd Sess., Official Records, Plenary Meetings, p. 347. 

76 U.N. Doc. A/C.3/SR.294. 

77 General Assembly, 2nd Sess., Official Records, Plenary Meetings, pp. 353, 354. See 
also idem, 5th Sess., Official Records, 3rd Committee, Summary Records, p. 160. 

78 General Assembly, 3rd Sess., Pt. I, Official Records, 6th Committee, Summary Rec- 
ords, p. 264. 

79 U.N. Doc. E/AC.7/SR.153. See also U. N. Doc. A/C.3/SR.294, p. 7. 

80 General Assembly, 4th Sess., Official Records, 3rd Committee, Summary Records, 
pp. 60, 61; idem, 5th Sess., Official Records, 3rd Committee, Summary Records, p. 158. 
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tion of Articles 73 and 76 of the Charter. Such eonditions would impede 
the political, economic, social and educational advancement of the inhabi- 
tants, whereas the Members of the United Nations which had responsibilities 
for the administration of such territories had pledged themselves to pro- 
mote their well-being.’’ The representatives of the Philippines and of the 
Soviet Union also made reference to Articles 73 and 76 of the Charter.** 
The representative of Chile expressed the view that the Covenant on Hu- 
man Rights should apply automatically to the trust territories as they are 
to be administered as part of metropolitan territories; he also favored the 
extension of the Covenant to colonial territories as ‘‘it was unthinkable 
that non-self-governing territories would oppose by democratic processes 
the application to their people of the freedoms guaranteed by the Cove- 
nant.’’ 

With regard to the federal clause, many of the arguments used in respect 
of the colonial clause were advanced for and against it. In the course of 
the consideration of the draft Convention for the Suppression of the Traffic 
in Persons and of the Exploitation of the Prostitution of Others, the United 
States and Canada, having a federal form of government, urged its inclu- 
sion. France, although not a federal state, pleaded the constitutional sys- 
tem of the French Union as a reason for favoring the federal clause. The 
representative of the United Kingdom claimed that the federal clause pro- 
posed for inclusion in the draft convention—which, as amended on the 
proposal of France, had been phrased to be applicable to non-unitary as 
well as federal states—would apply to the United Kingdom. He therefore 
expressed support for its inclusion. 

The main argument in favor of the federal clause was, as stated by its 
chief exponent, the representative of the United States, that the questions 
covered by the convention under discussion were in many respects within 
the competence of the legislative organs of the component states. Before 
the United States could sign the convention, therefore, its obligations must 
be clearly defined, when those obligations affected matters which were 
within the competence of the state governments and not within that of the 
central authority.*® 

As against this point of view, the representative of the Soviet Union con- 
tended that under the Constitution of the United States treaties were the 
supreme law of the land. Special legislative measures therefore did not 
seem necessary to enable the United States Government to become a party 
to the convention: what it should appropriately do before signing the con- 


81 General Assembly, 4th Sess., Official Records, 3rd Committee, Summary Records, 
p. 62; U.N. Doe. A/C.3/SR.294, p. 14. 

82 U.N. Doc. E/AC.7/SR.151, pp. 14-15. 

83 General Assembly, 4th Sess., Official Records, 6th Committee, Summary Records, 
p. 405. 
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vention ‘‘was to make sure that it would be in a position to apply it 
throughout its territory.’’ ** 

Similarly, during the discussions of the draft International Covenant on 
Human Rights, the representatives of Australia, Brazil, Canada, The 
Netherlands, and the United States argued for the inclusion of a federal 
clause. On the other hand, states which were opposed to the colonial clause 
were equally opposed to the federal clause, though some of these states had 
themselves federal constitutions.*° 


84 Ibid., p. 406. 
85 U.N. Does. E/AC.7/SR.151 and 152; A/C.3/SR.292 and 293. 
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EDITORIAL COMMENT 


THE “UNITING FOR PEACE” RESOLUTION OF THE UNITED NATIONS! 


On November 3, 1950, the General Assembly of the United Nations 
adopted by an overwhelming vote (52 to 5) a resolution awakening dor- 
mant powers which place it alongside of, or possibly superior to, the Se- 
curity Council as the executive body of the United Nations in preserving 
and restoring peace. It permits the Assembly to do much of what the 
Council was authorized to do under Chapter VII of the Charter. This 
has been called the most momentous action ever taken by the General As- 
sembly. The five Soviets voted against the resolution and India and Ar- 
gentina abstained. This epochal action was a result of the organic imbecil- 
ity of the Security Council whereby the Soviets obtained a strangle-hold 
on the proceedings through the veto and other tactics. When this grip was 
perchance loosened in June by the boycotting absence of the Soviet repre- 
sentative, the Security Council was able to act with facility and vigor 
sufficient to the Korean crisis in its resolutions of June 25 and 27, 1950. 
But when the Soviet Union returned to the Council on August 1, further 
action in respect of Korea was stalled for thirty-one days by maneuvers of 
the Soviet president. 


The resolution, labeled ‘‘Uniting for Peace’’: 


(1) Resolves that ‘‘if the Security Council because of lack of unanimity 
of its permanent members fails to exercise its primary responsibility’’ as to 
the maintenance of international peace and security in case of a ‘‘threat 
to the peace, breach of the peace or act of aggression,’’ the General Assem- 
bly shall consider the matter immediately with a view to making ‘‘appro- 
priate recommendations to members for collective measures, including in 
the case of a breach of the peace or act of aggression, the use of armed 
force when necessary to maintain and restore international peace and se- 
curity.’’ If not in session, an emergency session may be called within 
twenty-four hours upon request of the Security Council by vote of any 
seven members, or by a majority of the Members of the United Nations. 

(2) Establishes a Peace Observation Commission or ‘‘peace patrol’’ 
which for 1951 and 1952 shall be composed of fourteen Members (named) 
which ‘‘could observe and report on the situation in any area where there 
exists international tension . . . likely to endanger the maintenance of 
international peace and security.’’ The Commission may be utilized upon 
a vote of two-thirds of the Members of the Assembly present and voting, 
if the Security Council is not exercising its functions as to the same matter. 
It may also be utilized by the Security Council. 


1 Supplement to this JouRNAL, p. 1. 
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(3) Recommends that ‘‘each Member maintain within its national armed 
forces elements so trained, organized and equipped that they could 
promptly be made available’’* for service in behalf of the United Nations 
upon recommendation of the Security Council or General Assembly with- 
out prejudice to the right of self-defense under Article 51. <A panel of 
military experts appointed by the Secretary General is to be made avail- 
able to Members for technical military advice. 

(4) Establishes a Collective Measures Committee of fourteen Members 
(named) to study and report by September 1, 1951, on methods to main- 
tain and strengthen international peace and security, including considera- 
tion of (3) above, as well as collective self-defense and regional arrange- 
ments under Articles 51 and 52.° 

While the United Nations prior to last June had to its credit several 
accomplishments to ease tensions and preserve peace, they have all been 
acts of moral persuasion or acts short of physical compulsion. Witness, 
among others, the action in the Balkans and Greece, Iran, Indonesia, Israel 
and South African. The June resolutions of the Security Council con- 
cerning the attack upon the Republic of Korea were the first occasions in 
history when an international organization as such used force to stop force. 
The resolution of November 3, 1950, proposes to perpetuate this advanced 
position taken by the Security Council under Chapter VII of the Charter. 

The elements of this epoch-making resolution are not new. They have 
been expressed in various quarters heretofore. In this relation it is in- 
teresting to note particularly the Thomas-Douglas proposal (Senate Con- 
current Resolution 52, July 8, 1949). This resolution proposed a Conven- 
tion under Article 51 of United Nations Members to provide, in the event 
the Security Council is prevented from fulfilling its duties because of its 
voting procedures, for the use of force against an aggressor upon a call of 
two-thirds of the General Assembly, including three of the Big Five 
Powers, and for specification in advance of certain military, naval and air 
components for the use of the Security Council or the General Assembly. 

Finally, on September 20, 1950, Secretary Acheson at the Fifth Session 
of the General Assembly outlined the four main features above indicated. 
Mr. Dulles of the American Delegation was selected to present the resolu- 
tion and engineer its passage through the Political and Security Committee 
and the Assembly. He pointed out strikingly that the June resolutions 


2 On this point Mr. Dulles in the Political and Security Committee stated: ‘‘ There was 
no question of binding commitments for the future,’’ and each Member ‘‘ would continue 
to be able to avail itself of all of its armed forces’’ for use under Article 51. ‘‘Since 
the Security Council had not taken the initiative prescribed by Article 43 the Member 
States should now be invited to undertake some first steps without awaiting further 
negiotiation attempts in the Security Council.’’ General Assembly, Fifth Sess., Official 
Records, First Committee, 354th meeting (U.N.Doc. A/C. 1/SR.354), p. 64. 

8In the Political and Security Committee, Mr. Dulles said the draft resolution in- 
volved ‘‘no objectives or methods that were not in conformity with the Charter into 
which new life should be breathed without further delay.’’ Ibid. 
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regarding Korea and the enforcement action of the Security Council were 
possible only because of three accidental circumstances: the elimination 
of the veto due to the absence of Russia from the Security Council, the 
presence of considerable armed forces stationed nearby in Japan and vicin- 
ity, and a United Nations Commission on the spot in Korea to report the 
facts of aggression. The purpose of the resolution is to make these acci- 
dental conditions permanent in preparation for any recurrence of aggres- 
sion anywhere in the world. 

It remains to be seen whether the plan will work expeditiously and 
smoothly in case of a crisis caused by a sudden outbreak of aggression. 
Bringing the delegates together for a special session from all parts of the 
world on twenty-four hours’ notice need not be difficult. It can be accom- 
plished by using members of the diplomatic missions in this country as 
special delegates in case the regular delegates are absent. 

The earmarking of military units and reserves for international use will 
raise many of the difficulties encountered in raising an international force 
under Article 43. Bringing a balanced land, naval and air force together 
quickly enough to stem an aggression at or near the outset in distant parts 
will be a tremendous task. Even a force such as the United States had in 
Japan would be exceptional and not likely to be duplicated at many points 
in the world, unless carefully arranged beforehand. Provision will have 
to be made for the strategic location and movement of such forces. Ob- 
viously, transport planes of large size and great numbers would be a 
necessity. The difficulty of welding many military units of diverse origins 
and nationalities into a workable and solid whole is stupendous. This was 
pointed up in World War II. To be effective the organization would have 
to be complete from the commander-in-chief down to the lowest rank of 
the service. The problem of logistics and armaments is equally important 
and devastating in proportions. 

Aside from these practical aspects there is the political angle to be con- 
sidered, which involves the question of sovereignty. Could the Interna- 
tional Military Staff direct certain forces to move to a disturbed district or 
to defend a specific area? Could it order that bases be established in a 
certain country to be manned by troops of another country? Could it 
replace national officers with foreign officers if need be? Would the na- 
tional commander-in-chief delegate his constitutional rights in these re- 
spects to others of the international command? Will troops give due 
allegiance to an international organization or to a world command above 
that to the country of which they are nationals? 

What if a threat to the peace, breach of peace or aggression is committed 
by one of the great Powers? The pressure of the other Powers and the 
use of force would no doubt mean a world war and perhaps the break-up 
of the organization. Is it not likely that the plan, which contemplates 
enforcement and dictation, will not work in case of a great Power and 
will work only in case of a minor Power which can be safely pressured 
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without opening a general war. In other words, if an unruly great Power 
cannot be pressured under Chapter VII, it would seem war can only be 
avoided by joint compromise among the great Powers. 

The resolution is operative only if the Security Council, because of 
lack of unanimity of its permanent members, ‘‘fails to exercise its pri- 
mary responsibility’? under Chapter VII. This may become an element 
of delay. Considerable debate may ensue in the Council, perhaps a sort 
of filibuster, as occurred last August. At what point will failure occur? 
Will the Assembly decide this question? The Security Council can itself 
determine the question by refusing to act on the matter in hand or dis- 
charging itself of it or laying it before the Assembly (Articles 11, 12, 
20 of the Charter). Also mere failure to act because of a veto clearly 
falls within the terms of the resolution. Until the Council so disposes of 
the question, it will be seised of it and, by the Charter, the Assembly cannot 
make recommendations on a matter which the Council has under considera- 
tion. Could the Council take up another phase of the subject after 
the Assembly has taken over? Or if the Council action is too limited or 
piecemeal or weak, could the Assembly proceed to handle the matter on a 
broader, more complete and forceful scale? 

An opportunity is at hand for a practical application of the ‘‘ Uniting 
for Peace’’ Resolution. General MacArthur reported early in November 
that late in October, when on the point of victory over the North Koreans, 
large and fully equipped units from the armies of Communist China had 
intervened on behalf of the North Koreans. They have gone into battle 
against the United Nations forces. Obviously, this is a fresh ‘‘act of ag- 
gression’’ calling for further action by the United Nations. It is the prime 
duty of the Security Council to handle this new situation with a view to 
restoring peace. The Assembly is in session and could take up the matter, 
but it must await proceedings in the Security Council. If the Council, after 
debate, issues merely a warning to Communist China (not a United Nations 
Member) to desist and withdraw her forces, could the Assembly, believing 
more decisive action is required, recommend that General MacArthur, as 
United Nations Commander, take military steps to defeat the intervention ? ‘ 


4 Since this was written the proceedings have been briefly as follows: From Nov. 10 
to 30 the Council debated two Soviet resolutions in effect condemning the United States 
as an aggressor, and a resolution sponsored by the United States, United Kingdom and 
four other countries calling for the withdrawal of the Chinese forces and giving assurance 
that the interests of Korea’s neighbors would be respected. The Soviet resolutions were 
snowed under. The other resolution received a vote of 9 to 1, but was finally vetoed 
on Nov. 30 by the Soviet Union. Thereupon steps were taken to remove the subject of 
Chinese aggression to the Assembly. There the six-Power resolution in somewhat modified 
form was introduced, by the several Asian and Arab Powers, instead of supporting it, pre- 
sented another resolution setting up a committee of three (Iran, India and Canada) to 
negotiate a cease-fire with the Chinese. This resolution was approved in committee on 
Dec. 14 by a vote of 52 against 5 of the Soviet bloc, which left the six-Power resolution in 
abeyance. The sum total of the Soviet votes on these resolutions indicates that Russia is 
not interested in resisting the progress of hostilities or working out a peaceful settlement. 
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It should be noted that the resolution contemplates armed action by a 
two-thirds majority of the Members of the General Assembly present and 
voting (Article 18) without regard to the great Powers, although they must 
as a practical matter furnish the bulk of the men and armaments involved. 
Thus, in case a question as to maintaining peace and security is vetoed in 
the Security Council, the Assembly by a two-thirds vote can proceed under 
the resolution to consider the matter and make recommendations, including 
the use of force, if need be. Consequently the principle of unanimity in 
the Security Council so much applauded by the five great Powers at San 
Francisco, has in effect been circumvented and exchanged for a two-thirds 
vote of the Assembly in case the Security Council fails to act. Thus the 
right of veto on issues of war and peace would be lost to each of the great 
Powers. It is conceivable that the great Powers might be in the minority 
or divided on the issue and that the small nations who have always chafed 
under the veto would hold the balance of power in voting and at last come 
into their own as a force for peace. On the other hand, this opens a great 
opportunity not only for playing politics in the Assembly, but for splitting 
rifts in the United Nations. Would the great Powers which opposed the 
action be enthusiastic about furnishing troops to support it? They have a 
specific obligation under Articles 25, 48 and 49 of the Charter to carry out 
decisions of the Security Council and also ‘‘any action it [United Nations | 
takes in accordance with the present Charter.’’ (Article 2 (5)). It would 
seem necessary, however, that at least some of the great Powers which would 
bear the burden should back the proposed action, as the small Powers 
could not survive alone. 

The legality of the ‘‘Uniting for Peace’’ Resolution was denied ve- 
hemently by the Soviets in the debates and has been doubted earnestly 
in other quarters. It is said to be an attempt to by-pass the Security 
Council, to usurp its constitutional powers and relegate it to a secondary 
position in the United Nations structure, in other words, a back-door way 
of amending the Charter. 


It is not surprising, therefore, that the efforts of the committee to negotiate a truce 
were bluntly rejected by the Peiping government on Dec. 22, when it declared the only 
acceptable bases for negotiation were its earlier demands in the Security Council: 
the withdrawal of all foreign troops from Korea, the removal of the U. 8S. fleet from 
Formosan waters, and the admission of Communist China to the U.N. Nevertheless, the 
committee made another cease-fire proposal, which fortunately was rejected on Jan. 17 
with the demand that these conditions be granted first. Thus, even while intensified 
hostilities by Communist China continued against U.N. forces, 24% months have been con- 
sumed in fruitless debate and ignominious maneuvers and yet she had not once been 
declared an aggressor nor requested to retire her troops from Korea. A U. 8. resolution 
of Jan. 20 to this effect was opposed by the Asian-Arab group, which proposed a seven- 
Power conference with the Chinese on cease-fire and other questions. Finally, the com- 
mittee on Jan. 30 rejected the Asian-Arab proposal and approved the American resolution 
by a vote of 44 to 7. It would seem that the Assembly must at least affirm this stand 
under the ‘‘ Uniting for Peace’’ resolution or stultify the Charter and the June resolu- 
tions. Anything less will be a moral, if not a dishonorable, defeat. 
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The Charter provides a regular method of amendment by a vote of two- 
thirds of the Members, followed by ratification by them, including all the 
permanent members of the Security Council (Article 108) or by similar 
action in a general conference of the Members (Article 109). The reso- 
lution, however, proposes simply to tap a reservoir of plenary powers of the 
Assembly set up in the Charter—powers which cannot be abridged by 
the veto. Thus, the Assembly may ‘‘discuss any questions or any mat- 
ters within the scope of the present Charter or relating to the power 
and functions of any organs provided for in the present Charter, and... 
may make recommendations to the Members . . . or to the Security Council 
or to both on any such questions or matters’’ (Article 10); ‘‘discuss any 
questions relating to the maintenance of international peace and security 

. and... may make recommendations with regard to any such ques- 
tions to the state or states concerned or to the Security Council or to both’’ 
(Article 11). But Article 12 makes a special exception (also mentioned in 
Articles 10, 11, 35) that the Assembly ‘‘shall not make any recommendation 
with regard to that dispute or situation’’ while the Security Council is ex- 
ercising its functions in regard thereto. And ‘‘The Secretary-General, 
with the consent of the Security Council, shall notify the General Assembly 
at each session of any matters relative to the maintenance of international 
peace and security which are being dealt with by the Security Council’’ 
and also ‘‘immediately the Security Council ceases to deal with such mat- 
ters’’ (Article 12). There is not a precise prohibition in the latter clause 
as in the first clause, but it is assumed that the intention was to prohibit 
the Assembly from acting on any of these matters pari passu with the Se- 
curity Council. In short, the Security Council is charged by the Charter 
with the primary responsibility for maintaining and restoring peace among 
nations, and the Assembly is not to interfere in any such matter of which 
the Council is already seised, but otherwise the Assembly has full power to 
express its views on the subjects mentioned. 

On the other hand, the Security Council can discharge itself of any 
matter on the agenda (being a procedural action) by a majority vote. 
Probably in most instances this could be brought about by the group 
anxious to get the matter before the Assembly for consideration without the 
impediments of Security Council procedure. However, there appears to 
be a restriction here. The last clause of Article 11, paragraph 2, requires 
that ‘‘any such question [relating to the maintenance of international peace 
and security] on which action is necessary shall be referred to the Security 
Council by the General Assembly before or after discussion.’’ By clear 
inference the Assembly may discuss such questions but may not itself take 
enforcement action thereon. Such action appears to be reserved as an 
exclusive function of the Council. But presumably the Assembly may still 
make a recommendation for what it may be worth in its moral quality, 
and it might serve as a rallying point for voluntary collective action. 

A question has been raised as to the recommendation of the resolution 
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that armed units be maintained for the use of the Security Council or the 
Assembly. The only provisions in the Charter for the raising and use of 
armed forces are in Articles 42-48, and 53. Under these articles forces are 
to be made available according to special agreements negotiated by Mem- 
bers with the Security Council and are to be subject to the call of the Se- 
curity Council, which decides upon their employment with the assistance 
of the ‘‘Military Staff Committee.’’* The resolution overrides these spe- 
cial provisions and makes the straight recommendation that each Member 
maintain armed forces for use of the Security Council or General As- 
sembly. The Charter does not give the Assembly any authority to make 
provision for armed forces or to use them unless it be read into some of the 
general articles of the Charter. 

One exception is maintained in the resolution (as it is in the Charter), 
namely, the ‘‘inherent right of individual or collective self-defense if an 
attack occurs against a member,”’ but this prevails only until the Security 
Council has taken the necessary measures to maintain peace and security 
(Article 51). It seems clear that the resolution is not limited to self-de- 
fense action under Article 51, but contemplates troop movements upon rec- 
ommendation of the Assembly—a function which the Charter grants pri- 
marily, at least, to the Security Council. 

From the point of view of the United States there is a constitutional 
angle which deserves consideration, particularly with reference to a decla- 
ration of war in case the United Nations contingents are called on to repel 
aggression. President Roosevelt once said he might never declare war but 
he might make war. The United States on numerous occasions has landed 
small contingents on foreign shores, but the alleged purpose has been to 
protect American lives and property. In a few other cases the United 
States has used naval forces to protect American commerce on the high 
seas without a formal declaration of war, as in the Barbary pirate dep- 
redations and in the so-called Security Zones of the United States during 
the last war. President Truman’s action, however, in sending troops into 
Korea was for a quite different purpose, namely, to resist foreign aggres- 
sion in a foreign land. This may be mere police action in the eyes of the 
United Nations, but in the view of many in the United States, calling out the 
Army and Navy to halt aggression abroad is war, though it be given another 
name. What then becomes of the constitutional requirement that Congress 


5 Until the special agreements are negotiated, the great Powers under the Moscow 
Declaration of October 30, 1943, are to consult together and with other Members with a 
view to joint action for maintaining peace and security (Article 106). No action ap- 
pears to have been taken under this article. 

6 The initiative in providing armed forces is admitted in the preamble of the resolu- 
tion to belong to the Security Council, but it is deemed desirable to have available ‘‘ means 
for maintaining peace and security’’ pending conclusion of the arms agreements with the 
Security Council. An accompanying resolution (Resolution B) calls on the Security 
Council to devise measures for ‘‘ placing of armed forces at the disposal of the Security 
Council by the States Members of the United Nations.’’ 
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shall declare war? When the Charter was before the Senate this question 
was raised and fully debated on the floor, and the feeling was that the prob- 
lem was one to be spelled out when the military agreements with the Security 
Council were negotiated and submitted to the Congress for approval by 
appropriate Act or joint resolution. It was thought the problem could be 
solved at that time and the prerogative of Congress to declare war could 
still be protected. 

The resolution reserves the ‘‘constitutional processes’’ of Member States 
in this regard. But no military agreements have been negotiated with the 
Security Council, nor has the ‘‘process’’ been settled by Congress. Mean- 
while, our representative in the Assembly may, under the new resolution, 
cast a vote for the use of United States forces anywhere in the world with- 
out any consideration or approval by Congress of the action taken. This 
might amount to making war without declaring war, as is now the case in 
Korea. It is submitted that in the absence of such military agreements 
there is no legal obligation to send American forces to Korea or anywhere 
else.” 

There remains only to consider the attitude of the Soviet Union and its 
satellites. They have consistently opposed this resolution and other reso- 
lutions looking to peaceful settlement, preparing machinery to strengthen 
peace and security, and to combat breaches of peace and active aggression 
(including the Korean resolutions)—all of which are essential objectives 
of the Charter. 

About a year ago (December 1, 1949) the Soviet bloc voted against the 
resolution of the General Assembly on the ‘‘Essentials of Peace,’’ calling 
on Member nations to refrain from ‘‘threatening or using force contrary 
to the Charter’’ and to codperate in other stated ways. On June 30 last 
the Soviet Union, in reply to the request of the United States, refused to 
use its influence with the North Korean authorities to withdraw their in- 
vading forces. On October 12 Stalin telegraphed the North Korean premier 
assuring the aggressors of his moral support and hoping they would be 
successful. And now comes the charge of deliberate and premeditated ag- 
gression by the United States as stated by the Soviet Union in the Security 
Council. 

What can these acts all mean except an open and shameless revolt of these 
five Members against the principles and the obligations which they under- 
took to carry out when they signed the Charter? It amounts to giving aid 
and comfort to the North Koreans in opposition to the action of the United 
Nations—a warlike defiance of the world. Their attitude is aimed to ob- 


7On June 30, 1950, President Truman told the American people: ‘‘We are not at 
war; the action we have taken is police action.’’ On Dec. 15 he said: ‘‘There is actual 
warfare in the Far East....’’ On Jan. 4, 1951, he indicated that the nation is not 
formally at war, but is carrying out an obligation assumed when it signed the Charter. 
But Congress in the implementing Act (Sec. 6) carefully limited its authorization to the 
future military agreements with the Security Council. 
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struct the effort to gain effective collective security in any form and especially 
through the Security Council. The instances are too frequent, too systema- 
tic to admit of any other conclusion, tragic though it is. As the Philippine 
Foreign Secretary is quoted as saying: ‘‘It is difficult to escape the feeling 
that the opposition to this resolution is inspired by the desire to conceal 
aggressive aims, to nourish them in secret, and to pursue them by stealth.”’ 
And this, though in the Charter they agreed to suppress aggression and 
to refrain from assistance to the aggressor. Mr. Churchill once said in 
regard to the Charter, ‘‘the aggressor who breaks this contract will stand 
naked in infamy before the embattled conscience of an outraged world.’’ 

It is said that the resolution in question has rejuvenated and invigorated 
the spiritual decline of the United Nations. Nevertheless it would seem 
that the United Nations is in jeopardy so long as the world is divided into 
two warring camps, carrying on virulent propaganda, ‘‘cold wars,’’ arma- 
ment races, threatening maneuvers, armed forays or attacks. These only 
lead to stop-gap measures such as power blocs, regional arrangements of col- 
lective self-defense and the use of armed force to quell aggression under 
Chapter VII. That is anything but peace among nations. The only har- 
vest is ill-will and conflict. It is submitted that real peace can only come 
about when the nations are willing to settle disputes by the use of the peace- 
ful resources open to them in the pacific routines of Chapter VI. No greater 
reservoirs of peace have been conceived by man. But the mutual will to 
drain them is lacking. 

L. H. Woousry 


LEGALITY OF THE SECURITY COUNCIL RESOLUTIONS 
OF JUNE 25 AND 27, 1950 

The Korean War is the first experiment in international enforcement ac- 
tion by military measures undertaken by the United Nations in the case of 
a breach of the peace. At the time of writing,’ the ultimate outcome of this 
experiment is not yet clear, especially in the light of armed intervention by 
Communist China at a moment when the Korean War, as such, seemed to 
have been won. The Korean War has taught us, even up to now, many 
lessons in the military and political field. It has shown that an interna- 
tional enforcement action is, for ali practical purposes, a war and that the 
most important thing, as in any war, is to win it. It has shown the con- 

tinuing great importance of the long and unduly neglected laws of war. 
The Korean War may give rise to many political problems. It may re- 
vive the old debate between the adherents and opponents of international 
armed enforcement action. It may revive the argument that any such 
action is in danger of leading to general war. It may bring up the question 
of whether the United States, as the principal military arm of the United 
Nations, should and can, at bitter expense in casualties and treasure, take 
such enforcement action in any corner of the world, whereas this country’s 


1 November 15, 1950. 
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great antagonist always acts by proxy and keeps its own army untouched. 
On the other hand, it may well be argued that to have done nothing in the 
ease of a flagrant armed attack would have meant the end of the United 
Nations, just as to have done nothing in the case of Japan’s invasion of 
Manchuria in 1931 was the beginning of the end of the League of Nations. 
For the United Nations Charter lays down as the very first and most im- 
portant purpose of the organization, ‘‘To maintain international peace and 
security, and to that end: to take effective collective measures . . . for the 
suppression of . . . breaches of the peace. .. .’’? 

The Security Council did take action by its resolutions of June 25 and 27, 
1950. These resolutions have been branded as illegal, not binding, and as 
being in violation of the Charter, by the Soviet Union, Communist China, 
Poland and Czechoslovakia, and their legality has also been questioned 
here. Contrary to political problems raised by the Korean War, the 
problem of the validity of the two Security Council resolutions is a strictly 
legal problem, which, in the light of these attacks, has to be re-examined. 
The following investigation is exclusively restricted to the problem of the 
legality of the two resolutions in question. 

To declare these resolutions as legal or illegal is to give a value judgment 
by taking the corresponding legal norms of the Charter as a standard of 
valuation for the actual conduct of the Security Council. In doing so, it is 
necessary to interpret these norms. It is true, as Kelsen* points out, that 
any legal document, however carefully drafted, will in most instances allow 
more than one interpretation which all are legally and logically possible. 
This is a necessary consequence of the imperfection of any language. It 
stands to reason that this will be all the more so in the case of the United 
Nations Charter, which, from the point of view of legal technique, is badly 
drafted. It is also true that the Charter follows a political approach 
rather than a legal one. But as long as the organs of the United Nations 
choose, even from political motives, one of the interpretations which are 
legally and logically possible, they are perfectly within their rights. True, 
the United Nations Charter, like the Covenant of the League of Nations, 
authorizes no organ to give an authentic interpretation. But the practice 
of the organs has to be taken into consideration. A judgment whether the 
two resolutions in question were legal, means, therefore, to evaluate them 
against the corresponding norms of the Charter and the practice of the 
Security Council, established and consented to by the Members. 

That the United States took the initiative in this case is clearly her right 
as a Member. That the United States bore the brunt in the military en- 
forcement action of the United Nations is equally legal. As Great Britain’s 


2U.N. Charter, Art. 1, par. 1. 

8 See F. B. Schick. ‘‘Videant consules,’’ in The Western Political Quarterly, Vol. 
III, No. 3 (September, 1950), pp. 311-325. 

4H. Kelsen, The Law of the United Nations (London, 1950), pp. xiii ff. 
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unwillingness in 1931 has shown, no international enforcement action is 
possible in a concrete case, whatever the corresponding rules may be, if 
there is not a great Power able and willing to take the initiative. 

1. Whether the Security Council’s ‘‘primary’’ responsibility for the 
maintenance of international peace and security, is an exclusive one, to 
the exclusion of the other organs, need not be investigated here, as the reso- 
lutions in question have been taken by the Security Council. 

2. In accordance with Article 39 of the United Nations Charter, the 
Security Council must, before taking enforcement measures, first determine 
the existence of any breach of the peace. This the resolution of June 25, 
1950,° has done. It has determined, first of all, that the armed attack upon 
the Republic of Korea by forces from North Korea constitutes a breach of 
the peace. That the armed attack came from North Korea cannot be 
doubted in the light of the reports by the United Nations Commission on 
Korea. Nothing in the facts upholds the affirmation in the Soviet state- 
ment to the American Ambassador in Moscow of June 29, 1950,* that ‘‘the 
events taking place in Korea were provoked by an attack of forces of the 
South Korean authorities on border regions of North Korea,’’ an affirma- 
tion also contained in the Polish note to the Secretary General of June 30, 
1950.7 

3. That the armed attack was directed against South Korea, which is not 
a Member of the United Nations is legally irrelevant. Contrary to the 
wording of Article 51 (‘‘armed attack . . . against a Member of the United 
Nations’’), Article 39 speaks of ‘‘any’’breach of the peace. 

4. That North Korea is not a Member of the United Nations is, under 
Article 39 and Article 2, paragraph 6, equally legally irrelevant. 

5. The argument of the above-quoted Polish note that ‘‘the Government 
of the People’s Democratic Republic of Korea was constituted which repre- 
sents the entire Korean people and which is recognized by several countries, 
including the Republic of Poland,’’ is legally untenable. The condition 
laid down by general international law for the coming into existence of a 
de facto government is the principle of effectivity. The government of 
North Korea has never exercised effective control over South Korea. It is 
equally settled that recognition cannot supply the lack of effectivity pre- 
scribed as a condition by general international law. 

6. Whether North Korea is to be regarded as a state or not legally makes 
no difference, for the Security Council ‘‘may very well decide that a situa- 
tion which has not the character of a conflict between states is a threat to 
international peace and take enforcement action against ... a group of 
people involved in this situation.’’ ® 


5U.N. Doe. 8/1501. 
6 United States Policy in the Korean Crisis (Department of State Pub. 3922, Far 
Eastern Series 34, July 1950, Dot. 95), p. 64. 


7U.N. Doe. 8/1545. 8 Kelsen, op. cit., p. 731. 
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7. The argument that the events in Korea constituted only civil war and 
that, therefore, no intervention by the United Nations is permissible ac- 
cording to Article 2, paragraph 7, is, of course, legally untenable. For 
even a civil war, if it was one, may constitute a breach of the peace, and 
Article 2, paragraph 7, excepts from this prohibition the application of en- 
forcement measures under Chapter VII. 

8. The argument of the above-quoted Polish note that there were disputes 
between North and South Korea and that ‘‘the Korean people desires to 
achieve the unification of the whole Korean nation within one State,’’ is not 
to the point. Apart from the fact that such unification, also strongly 
wanted by the United Nations, was made impossible only by the attitude of 
the Soviet Union, the settlement of disputes as such and the measures of 
enforcement for breach of the peace must be clearly distinguished. It is 
the difference between Chapters VI and VII. It is, within the Organiza- 
tion of American States, the difference between the Rio Treaty of 1947 
and the Pact of Bogota of 1948.° That is why Article 40 of the United 
Nations Charter states that ‘‘provisional measures shall be without preju- 
dice to the rights, claims or position of the parties concerned.’’ 

9. The resolution of June 25 is, as to content, perfectly legal. Having 
determined a breach of the peace, the resolution takes provisional measures, 
in accordance with Article 40 of the Charter, by calling for the immediate 
cessation of hostilities. Such ‘‘call’’ is a decision and, therefore, binding. 
Article 40 further provides that ‘‘the Security Council shall duly take ac- 
count of failure to comply with such provisional measures,’’ and this the 
resolution of June 27, 1950,?° has done. 

10. Particularly sharp attacks against the legality of the two resolutions 
have been made from the procedural point of view. It must be admitted, 
and is generally agreed, that the Security Council could legally adopt these 
resolutions only because of the absence from those meetings of the Soviet 
representative, who otherwise would in all probability have vetoed them. 
But the problem is whether those resolutions, taken in this absence, are 
legal. The first problem is that of the quorum. It is correct that where, 
as in the Charter, there is no particular rule concerning the quorum, all 
members must be present in order to enable the organ to transact business. 
‘‘However, in the practice of the Security Council, absence of a member, 
even of a permanent member, does not prevent this body from adopting a 
resolution.’’ 

11. One of the principal arguments against the legality of the two resolu- 
tions, an argument made by the Soviet Union, Poland, and by the note of 
Czechoslovakia to the Secretary General of June 29, 1950,'* is the repre- 
sentation of China in the Security Council by Dr. Tsiang. This argument 
is used in three forms: that Dr. Tsiang, being ‘‘merely the representative 


9 See Pact of Bogota, Art. VIII. 10 U.N. Doe. 8/1511. 
11 Kelsen, op. cit., pp. 244-245. 12U.N. Doc. 8/1523. 
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of the Kuomintang group,’’ has no authority to represent China, and that, 
therefore, the resolutions are illegal ; that, for this reason, China as a perma- 
nent member of the Security Council, was not represented, so that there 
were two permanent members absent; finally, that the second resolution 
was not carried with seven votes to one (Yugoslavia), two abstentions 
(India, Egypt) and one absent (Soviet Union), but only with six votes; it 
was therefore, it is said, not a resolution, but only the personal and not 
binding expression of the opinion of six members of the Security Council. 
Now it must be admitted that the representation of China by the represen- 
tative of a government which is reduced to Formosa is certainly paradoxical. 
But this is a consequence of the fact that recognition of an effective general 
de facto government is no legal duty. It is not more paradoxical than 
the recognition by the Executive, and hence, by the courts of this country, 
of the representative of the Kerenski government as the sole representative 
of Russia, years after that government had completely disappeared. It is 
further to be noted that only the Security Council decides on the seating 
or unseating of the representative of a member, and that no vote has been 
possible, up to now, to unseat the present representative of China. The 
whole problem is now under study in the 1950 session of the General As- 
sembly. But in any ease this argument of the Soviet Union must, in con- 
templation of law, be considered as waived by Mr. Malik’s return to the 
Security Council. Did he preside over an ‘‘illegal’’ Council? Why did 
the Soviet delegate veto the re-election of the Secretary General, if any- 
thing which the Council would do is illegal anyway ? 

12. A further argument, strongly maintained by the Soviet Union, Poland 
and Czechoslovakia, is that the resolutions were illegal and invalid because 
of the absence of the Soviet Union. The United States** has argued legally 
that Article 28 of the Charter prescribes that ‘‘The Security Council shall 
be so organized as to be able to function continuously’’ and that, therefore, 
this ‘injunction is defeated if the absence of a representative of a perma- 
nent member is construed to have the effect of preventing all substantive 
action by the Council.’’ But it could be argued from Article 28 that the 
members of the Security Council have a legal duty to be present at the 
meetings of the Council, that the absence constitutes a violation of Article 
28. For, although, as Kelsen points out, the second sentence of Article 28, 
paragraph 1, that ‘‘Each member of the Security Council shall for this 
purpose be represented at all times at the seat of the Organization,’’ is most 
unfortunately worded, yet it contains the words: ‘‘for this purpose,”’ 
namely, to enable the Security Council to function continuously. 

13. Finally, it is said that the absence of the Soviet Union prevented any 
legal resolution by the Security Council, as resolutions on non-procedural 
matters—and the resolutions in question were certainly of this character— 
must be adopted, in accordance with Article 27, paragraph 3, ‘‘by an af- 


13 Statement by the Department of State, June 30, 1950, op. cit., note 6, pp. 61-63. 
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firmative vote of seven members including the concurring votes of the 
permanent members.’’ This paragraph certainly can be interpreted in the 
sense that the concurring votes of all the permanent members are necessary ; 
but, as Kelsen shows,’‘ there is also a second interpretation legally possible, 
by argumentum a contrario from Articles 108, 109, where it is specifically 
prescribed that the two-thirds majority of the members must include ‘‘all’’ 
the permanent members of the Security Council. Under this second in- 
terpretation, Article 27, paragraph 3, would mean ‘‘including the votes of 
the permanent members, present and voting.’’ 

14. Indeed, it is this second interpretation which prevails in the practice 
of the Security Council. This is already shown in the accepted practice 
that abstention by a permanent member is not a veto. The Statement of 
the Department of State of June 30, 1950,'* lists the principal cases of ab- 
stention by a permanent member and then continues: ‘‘The voluntary 
absence of a permanent member from the Security Council is clearly 
analogous to abstention.’’ This is legally not tenable; for a precedent on 
abstention is only a precedent on abstention, not on absence. But there is 
a precedent on absence, when Mr. Gromyko walked for the first time out of 
of the Council meeting. The Security Council, at its 30th meeting, in the 
Iranian case adopted a resolution by nine votes in the absence of the dele- 
gate of the Soviet Union. And Mr. Gromyko did not attack the legality of 
this decision after his return. 

The investigation of this problem leads, therefore, to the conclusion that 
the resolutions taken by the Security Council on June 25 and 27, 1950, 
were legal and valid, weighed, from a strictly legal point of view, in the 
light of the corresponding rules of the United Nations Charter and of the 
practice of the Security Council. 

Joser L. Kunz 


PREVENTIVE WAR CRITICALLY CONSIDERED 


Members of the American Society of International Law are by inference 
charged by the Constitution of their Society with doing all that is possible 
to promote the study and development of international law and the con- 
duct of international affairs on the basis of law and justice. For this 
purpose it is not sufficient to study and advocate the development of the 
law itself or for its own sake. Much attention must be given, certainly 
much more than has been given in the past, to the second section of the 
mandate, partly because of its own importance and partly to provide the 
kind of international situation where the law can thrive and be effective— 
which in turn is calculated to promote peace and justice. Friends of inter- 
national law cannot afford to evade even the most difficult and delicate 
issues in the field of international relations on the ground that they are 
purely political in character. 


14 Kelsen, op. cit., pp. 239-241. 15 Supra, note 13. 
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One of these dangerous issues being widely discussed today is that of 
‘‘preventive war.’’ Quite frankly a certain number of persons, by no 
means all of them insane, suggest that the United States should anticipate 
what they believe to be certain aggression by Soviet Russia against this 
country, if, indeed, as they would argue, such aggression may not fairly 
be regarded as already having begun. Just what all the modalities of 
such action shall be is not specified, but perhaps the general issue may be 
considered without such precise definition and it might also be just as well 
to consider the problem in its own right apart from its application in 
Russian-American relations. 

Preventive war as an idea or doctrine has a bad name. It is by no 
means a new idea and for over one hundred and fifty years it has rather 
uniformly been condemned. This is traceable, apart from the merits of 
the case, to the fact that the opposition came very largely—and strongly— 
from the pacifist segment of opinion or from ardent lovers of peace. Other 
groups or individuals—governments, officials, realistic students of inter- 
national relations—who might (not necessarily, but possibly) see some 
value or validity in the idea, would be less inclined to speak out in its 
defense. Indeed it is probably not going too far to say that the idea of 
preventive military action has been condemned too hastily and too com- 
pletely to permit a careful consideration of the problem. It has been 
rather uncritically condemned and a critical reconsideration of the issue 
may not be out of place in a day when obviously new international arrange- 
ments for security action are in view. 

One of the most striking and impressive reasons for such reconsidera- 
tion lies in the fact that in other fields of political activity, national and 
local, and in other walks of life than the purely political—public health, 
for example—extensive use is made of the preventive principle and indeed 
preventive action is in many situations given strong preference over mere 
remedial action. The superior value of an ounce of prevention is pro- 
verbial. Preventive medicine has tremendous support and has enjoyed 
tremendous development in recent times. Finally in many legal fields— 
criminal law, property, public administration, torts, to mention only a 
few—the preventive principle has been introduced in numerous legal sys- 
tems, precisely in the more advanced countries of the world. It is believed 
that much more is to be accomplished on behalf of the individual and also 
in the interests of the community by taking action in time to prevent in- 
jury than by waiting until injury has been done and then trying, at times 
vainly, to remedy it. 

On the other hand, this obviously does not constitute a blanket approval 
of preventive war, apart entirely from the problem of the applicability 
to international law and administration of the science or art of national 
or local government and the administration of justice. In the practice of 
what we may call simply preventive social action in the local community 
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several prerequisite conditions can be detected by common observation and 
have indeed at times been formulated by those concerned with such action. 
The injury feared must be highly probable, if not certain, in absence of 
preventive action; the probable damage to be done by any preventive ac- 
tion must be markedly less than the anticipated injury; the action must be 
taken on the basis of public law, which is supposed to have involved in its 
establishment the agreement of those against whom the action is taken; and 
finally, adequate provision must be made to control the preventive action 
actually taken, to prevent it from becoming excessive, and to permit pos- 
sible judicial or at least adequate administrative review afterward. Fi- 
nally such action is rarely permitted to interested individuals, but is re- 
served for public authorities, ‘‘self-help’’ having been eliminated here even 
more completely than in the field of remedial justice. 

Obviously, few of these prerequisite conditions exist in the international 
field; or, rather, while the situation justifying preventive action in the 
loeal field may quite conceivably be reproduced on the international level, 
all of the other apparatus of preventive public action is lacking or is very 
defective. We do not yet have statutes authorizing such action; we do not 
have international agents or forces capable of taking such action; we do 
not have adequate arrangements for control and review. Until the first 
lack is remedied, preventive military action by a state or group of states 
or an international organization would seem to enjoy no juridical founda- 
tion; this would apply to preventive war by the United States against 
Soviet Russia. This conclusion may appear to constitute merely a con- 
firmation of the obvious, but it is important precisely because of its limited 
character and because of the other side of the picture, which is probably 
more important today than the purely legal aspect. 

Thus the conclusion drawn does not preclude action by a state against 
which aggression in some proper sense of the term already has been begun, 
although without actual war, especially in a highly competitive interna- 
tional situation where community action for preservation of peace and 
security is virtually non-existent. This involves the highly difficult defini- 
tion of aggression, but if we assume such a definition, the action of the 
threatened state may amount to nothing more radical—indeed, more normal 
—than self-defense, and this in view not only of common international law 
but all such instruments as the Pact of Paris and the United Nations 
Charter. Secondly, the conclusion does not pretend to pass upon the 
ethical aspects of the matter; at times it may be ethical to violate the law; 
it was noted that the practical and logical need for preventive action may 
be quite as great in the international sphere as elsewhere. Thirdly, de- 
velopments are obviously under way which may provide the necessary 
authorization for preventive action and even provide the machinery for 
controlling it and carrying it out and reviewing it if need be. It seems 
clear that on practical grounds and grounds of theory, both as a matter of 
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international law and as a matter of international administration, we 
would do well to reconsider the oversimplified attitudes taken toward 
preventive war in the past, pro and con, respectively, by some patriots and 
all pacifists. The device of preventive international police action, non- 
military or military, is or would be terribly delicate and dangerous, 
especially if delegated to any particular state or states to carry out—and 
a unitary international force seems still far in the future. Nothing is to 
be gained by refusing to keep ahead of events in thinking out the prob- 
lem, however. 
Pitman B. 


RESERVATIONS TO MULTILATERAL TREATIES 


The problem of reservations to multilateral treaties signed at the close 
of international conferences is one that has long been a matter of concern 
to the regional Organization of the American States, as it is now to the 
Secretariat of the United Nations. How can we promote the general ac- 
ceptance of international agreements and yet recognize that, after the text 
of the treaty has been agreed upon and signed by representatives of the 
executive department of a state, the popularly elected Congress, which in 
democratic constitutions must give its assent to the ratification of the 
treaty, may object to certain provisions of the treaty and refuse to approve 
the agreement without making exception of one or more objectionable 
articles? 

The simplest answer would be to say that we simply cannot recognize 
any such intervention on the part of the legislative body. Once the treaty 
has been signed, the treaty must be ratified in the form signed or not 
ratified at all. But such a position would be needlessly extreme. What ; 
if the other signatories of the treaty find no objection to the proposed res- 
ervation, looking upon it as being no more than the expression of a national 
complex which the particular state may have with respect to possible effects 
of the treaty not contemplated by themselves, or in any case as not con- 
stituting any substantial obstacle to the attainment of the objectives of 
the treaty? In such a case the other signatories might readily agree to 
accept the proposed reservation under the belief that it is better to have the 
particular state codperate in that restricted way than not at all; and if 
they are willing to do so, why not let them? 

The difficulty arises when, out of a large number of signatories, some 
of which may already have ratified the treaty, one or two, perhaps even as 
many as ten percent, may be unwilling to accept the proposed reservation. 
In such eases there is a choice of two distinct procedures: either to exclude 
the state proposing the reservation from participation in the treaty, or to 
permit it to participate with the large majority who are willing to accept 
its reservation, leaving the treaty without effect in relation to the states 
unwilling to accept the reservation. The first of these two procedures was 
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followed by the Secretariat of the League of Nations and is now followed 
by the Secretariat of the United Nations. The second procedure is fol- 
lowed by the Pan American Union in depositing the ratifications of inter- 
American regional treaties. Which of the two is the preferable procedure, 
or, better, which of the two is the procedure best suited to the particular 
conditions under which it is being applied? 

In a recent report of the Secretary General to the General Assembly of 
the United Nations? attention is called to the lack of unanimity either as 
to the procedure to be followed by a depositary in obtaining the necessary 
consent of other governments when a state proposes to accede to a treaty 
with a reservation, or as to the legal effect of the objection made by a par- 
ticular state to a proposed reservation, current importance being given to 
the question in connection with the Convention on the Prevention and 
Punishment of the Crime of Genocide.* The report surveys the practice 
of the Secretariat of the United Nations, presents the views of international 
jurists and of governments, and argues in favor of the requirement of 
unanimous consent to reservations. A significant feature of the procedure 
of the United Nations is that it does not go so far as to require that all of 
the signatory states agree to accept the proposed reservations, but only 
those which, as the report describes them, ‘‘have established their immedi- 
ate concern’’ in the treaty by having themselves ratified it. Signatory 
states which had not as yet ratified the treaty would be informed of the 
proposed reservation, and any objections which they might make to it 
could be taken into account, both by the reserving state and by the other 
parties, without, however, being in themselves sufficient to defeat ratifica- 
tion. 

The procedure followed by the Pan American Union, now acting as the 
General Secretariat of the Organization of American States, was fixed in 
1932 by decision of the Governing Board of the Union acting in pursuance 
of the functions of depositary of diplomatic documents conferred upon 
it by the Habana Conference of 1928. A treaty ratified with reservations 
was held to be in force between the reserving state and the states which 
accepted the reservations; and on the other hand it was held not to be in 
force between a state ratifying with reservations and another state which 
had already ratified and which did not accept the reservations. The Eighth 
International Conference of American States held at Lima in 1938, seeking 
to discourage the introduction of reservations, adopted a resolution 
(XXIX) which made provision that if a state proposed to adhere to or 
ratify a treaty with a reservation, it should first transmit the text of the 
reservation to the Pan American Union so that the Pan American Union 
might inform the signatory states and ascertain whether they accept it or 


1U.N. Doc. A/1372, September 20, 1950. 
2 See Supplement to this JouRNAL, p. 13; also Notes on Legal Questions Concerning the 
United Nations, this JoURNAL, Vol. 44 (1950), p. 127. 
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not. According to this procedure the ratifying state still has the right 
to proceed to ratify with the reservation in spite of the fact that the effect 
will be to bring the treaty into effect as to the states accepting the reserva- 
tion and leave it inoperative as to other states. The resolution suggests, 
however, that it was the hope of the Conference that if the observations of 
a number of signatory states should indicate that they were not willing 
to accept the reservation, in such event the state which proposed to ratify 
with the reservation would reconsider its decision, and before proceeding 
to deposit its ratification of the treaty would try to modify it so as to make 
it generally acceptable, or possibly eliminate it altogether. 

It is of interest to note that the report of the Secretary General of the 
United Nations concedes certain advantages to the procedure of the Pan 
American Union, noting that it is ‘‘well adapted to the needs of a regional 
agency and to the close relations existing between States within a defined 
geographic area.’’ On the other hand, it is argued that the theory is not 
well fitted to the purposes of multilateral conventions drawn up under the 
auspices of the United Nations which have a world-wide character and to 
which states ‘‘in very diverse circumstances’’ agree to be bound. This 
would appear to be particularly true in the case of treaties having a legis- 
lative or constitutional character, such as the Genocide Convention, as dis- 
tinguished from contractual conventions which, although multilateral in 
form, are in operation simply a complex of bilateral agreements. 

As against the position taken by the Secretary General of the United 
Nations, the Uruguayan Delegation argued before the Sixth Committee 
that it was inexpedient to give to any single state the power to exclude any 
other state from the operation of a treaty by reason of disagreement with 
‘the most trivial and inoffensive reservation,’’ a rule which, it was said, 
would be ‘‘equivalent to extending the veto into the sphere of the General 
Assembly.’’ The United States Delegation proposed that the problem be 
referred to the International Law Commission, and that in the meantime the 
system proposed by the Secretary General be applied; while the United 
Kingdom, in an annex to the report of the Secretary General, took the 
position that reservations should be accepted only with the consent of all 
of the signatory states. Among the other resolutions submitted to the 
Committee, one coming from the French representative held that the 
question should be referred to the International Court of Justice for an 
advisory opinion. 

The conclusion reached by the Sixth Committee and submitted to the 
General Assembly in the form of a resolution calls for a request from that 
body to the International Court of Justice for an advisory opinion, limited, 
however, to the Genocide Convention. Three separate points are raised: 


1. Can the reserving state be regarded as being a party to the Con- 
vention while still maintaining its reservation if the reservation is ob- 
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jected to by one or more of the parties to the Convention but not by 
others? 


2. If the answer to the first question is in the affirmative, what is the 
effect of the reservation as between the reserving state and: 


(a) the parties who object to the reservation, 
(b) those who accept it? 


3. What would be the legal effect as regards the answer to question 
(1) if an objection to a reservation is made: 


(a) by a signatory which has not yet ratified, 
(b) a state entitled to sign or accede but which has not yet done so? 


The resolution also proposed that the International Law Commission be 
invited in the course of its work on the codification of the law of treaties 
‘‘to study the question of reservations to multilateral conventions both 
from the point of view of codification and from that of the progressive 
development of international law.’’ Priority is to be given to the study 
and a report is to be presented which can be considered by the General 
Assembly at its sixth session. 

In the meantime the rules at present followed by the Pan American 
Union are to be reconsidered in order to meet the new conditions which 
have come about since the adoption of the resolution of the Lima Confer- 


ence. 
C. G. FENwIcK 


THE SECOND SESSION OF THE INTERNATIONAL LAW COMMISSION 


The International Law Commission held its second session in Geneva 
from June 5 to July 29, 1950.1. Two members were absent and the Soviet 
member, Professor Koretsky, withdrew when the Commission refused to 
exclude the member who was a national of China. The Chairman ruled, 
and was upheld by the Commission, that Mr. Koretsky’s proposal was out 
of order since the members of the Commission serve in a personal capacity 
and not as representatives of governments. Professor Georges Scelle was 
elected Chairman. 

On the agenda were several topics, the treatment of which can only be 
briefly noted here. The General Assembly had asked the International 
Law Commision to formulate the principles of international law recognized 
in the Charter and in the judgment of the Niirnberg Tribunal. The Com- 
mission took the view that its task was not to express any appreciation of 
the Niirnberg principles as principles of international law, but merely to 
formulate them in accordance with instructions. Seven principles were 
stated and were referred back to the General Assembly. 


1 For report of the Commission on its second session, see this JOURNAL, Supp., Vol. 44 
(1950), p. 105. 
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Reports were made upon the subject of International Criminal Jurisdic- 
tion by Mr. Sandstrém, who thought that an international judicial organ 
for this purpose was not desirable, and by Mr. Alfaro, who regarded it as 
possible and desirable. The Commission voted 8-1 with two abstentions 
that such a court was desirable, and 7—3 with one abstention that it is pos- 
sible. It was decided not to recommend a Criminal Chamber of the Inter- 
national Court of Justice. 

In the preparation of a Draft Code of Offenses Against the Peace and 
Security of Mankind, which had been requested by the General Assembly, 
the Commission thought that the term should be limited to offenses which con- 
tain a political element and disturb peace and security, omitting such offenses 
as piracy or counterfeiting ; it limited the subject also to the criminal respon- 
sibility of individuals. Until an international court should be established, 
implementation would have to be achieved through the action of states. 
The provisional draft was referred to the Rapporteur (Spiropoulos) for 
report to the next session. 

It will be recalled that the Commission itself had decided to work first 
upon three subjects of international law: the Law of Treaties (Brierly, 
Rapporteur); Arbitral Procedure (Scelle); Régime of the High Seas 
(Francois). On the first topic, the Commission limited itself to general 
discussion of a few problems. 

Professor Scelle in his report on Arbitral Procedure concentrated his 
effort toward making a code which would close the loopholes through which 
states have been able to evade obligations to arbitrate. In general, he 
sought an international body which should have authority to interpret com- 
promissory clauses, assure the presence of arbitrators, take provisional 
measures, etc. Following a careful discussion, the draft was returned to 
the rapporteur (Why are they called ‘‘special rapporteurs?’’) for revision 
and report to the next session. 

Discussion of the Régime of the High Seas was confined mostly to the 
topics which should be included in a code. The Commission decided that it 
could not codify all of maritime law and agreed upon some topics to be 
studied and reported at the next session by Mr. Francois. Of current inter- 
est are the views of the Commission with regard to the ‘‘ Continental Shelf”’ 
doctrine. It held that the sea-bed and sub-soil were subject to the juris- 
diction of littoral states, but that the waters above remain under interna- 
tional law. The views expressed were not dependent upon the presence of 
a ‘‘eontinental shelf’’ but were based rather upon proximity. 

Finally, a detailed and useful report was presented by Mr. Hudson upon 
‘“Ways and Means for Making the Evidence of Customary International 
Law Readily Available.’’ The Commission recommended that the Secre- 
tariat publish a number of series and collections of materials and that 
governments should publish digests of, and materials relating to, interna- 
tional law from their own practice. 


| 
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It cannot be said that this was a very fruitful session. A useful recom- 
mendation was reached regarding the means of making more readily avail- 
able the evidence of customary international law, and the two tasks set for 
the Commission by the General Assembly were completed, though they leave 
the impression that the Commission had its tongue in its cheek in doing 
so. It would not be fair to eriticize the fact that none of the three 
topics of international law were completed, since the Commission had to 
spend some of its time on other tasks and in any ease should take ample 
time for such studies. It does, however, seem that criticism could be made 
of the reports submitted. There had been no preliminary discussion by the 
Commission as to how the topics should be handled; each rapporteur was 
left to his own devices. As a result, each report was individualistic in ap- 
proach, covering what the rapporteur was interested in; none of the reports 
was a planned basis for discussion of the whole subject. 

It is still a puzzling problem how the Commission can be best organized 
and staffed to accomplish its purposes. Its financial needs were again de- 
bated in the 5th Assembly, and the per diem of members was increased. A 
number of members are at the same time delegates of governments having 
other duties and sometimes being unable to attend meetings of the Commis- 
sion. One may also suggest that the Commission has shown little interest 
in the current needs of international law; the only such topics were those 
imposed upon it by resolutions of the General Assembly. This, however, 
raises the question whether new law should be developed—e.g., a law of 
aviation—by the International Civil Aviation Organization or by the Inter- 
national Law Commission. 

The International Law Association at its meeting in Copenhagen in 
August, 1950, adopted a resolution submitted by the American Branch 
which makes the following recommendations : 


1. That the General Assembly, at the next election of members of the 
International Law Commission, should select independent experts in pref- 
erence to persons whose time is limited by their duties as representatives 
of their governments at the United Nations. 

2. That the staff work for the Commission be done in the Division for the 
Development and Codification of International Law of the Secretariat, for 
which additional staff should be authorized by the General Assembly. 

3. That in the selection of topics to be considered by the International 
Law Commission, whether as ‘‘development’’ or as ‘‘codification,’’ more at- 
tention than has been given to them should be paid to new topics concerning 
which customary law has not yet been adequately developed. 

4. That, where there is sufficient precedent or usage, topics should be 
considered by the Commission under the procedure for ‘‘codification’’ rather 
than under the procedure for ‘‘development’’; and that texts considered 
as ‘‘codification’’ should not usually be submitted for adoption by the Gen- 
eral Assembly or by states. 
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5. That the International Law Commission should study the methods by 
which it could be put into effect that a state would be obligated by a legisla- 
tive treaty approved and submitted by the General Assembly unless it for- 
mally rejected the convention within a stated period of time. 


CLYDE EAGLETON 
COLD WAR PROPAGANDA 

Coincident with the outbreak of the ‘‘cold war’’ the Soviet Union began 
a series of propagandistic attacks on the United States, its leaders and its 
policies, using every medium of communication for this purpose, but with 
special emphasis on radio propaganda. For some time the United States 
Government suffered these attacks to go unanswered, but in February, 
1947, the ‘‘Voice of America’’ began to include among its other foreign 
programs regular broadcasts in Russian to the Soviet Union.t At first 
these programs were confined almost entirely to music and straight news 
reports, but gradually more and more time was devoted to answering 
Soviet attacks considered hostile to the United States or harmful to its 
national interests.” 

In retaliation Moscow, on April 24, 1949, embarked on a vast effort to 
jam the American programs, and is at present devoting over 1000 broad- 
casting stations to this single purpose. The American Government pro- 
tested through diplomatic channels and to the International Telecommuni- 
eations Union against this jamming campaign. Furthermore, jamming 
was condemned by the United Nations Sub-Commission on Freedom of 
Information and of the Press at its Montevideo meeting in May, 1950, as a 
violation of accepted principles of freedom of information.’ Also, the 
Economic and Social Council, at its eleventh session, held in Geneva during 
the summer of 1950, adopted a resolution recommending to the General 
Assembly that it call on all Members to refrain from jamming.® 

It is submitted that the American Government was fully justified, 
morally and legally, in thus embarking upon a campaign of radio broad- 
casts destined for the Soviet Union. The only thing to deplore with re- 


1 New York Times, Feb. 2 and 16, 1947. Discussed in Radio, Television and Society, 
by Chas. A. Siepmann (New York, 1950, 302 pp.). 

2Clucas, ‘‘Piercing the Iron Curtain,’’ Yale Review, Vol. 39 (Summer, 1950), pp. 
603 ff. 8 Ibid.; New York Herald Tribune, Nov. 18, 1950. 

4 Department of State Bulletin, Vol. XX, No. 515 (May 15, 1949), p. 638. 

5 Ibid., Vol. XXII, No. 571 (June 12, 1950), p. 954. 

6U.N. Doc. E/1827, pp. 1-2. Acting on this recommendation, the General Assembly 
adopted on December 14, 1950, a resolution condemning ‘‘ measures of this nature (jam- 
ming) as a denial of the right of all persons to be fully informed concerning news, 
opinions and ideas regardless of frontiers.’’ Furthermore, it invited all Member Gov- 
ernments to refrain from such interference and called on them ‘‘to refrain from radio 
broadcasts that would mean unfair attacks or slanders against other peoples anywhere 
and in so doing conform strictly to an ethical conduct in the interest of world peace, 
by reporting facts truly and objectively.’’ U.N. Doc. A/1746, Dee. 18, 1950; United 
Nations Bulletin, Vol. X (Jan. 1, 1951), pp. 14, 79. 
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spect to this campaign is that it was launched so late, and that it is still 
too little.” 

If one examines the content of the programs which Moscow has been 
beaming to this and other countries, its virulent character speaks for itself, 
and in fact was accurately characterized by Mrs. Edith S. Sampson, speak- 
ing on November 17, 1950, before the Social Committee of the United 
Nations General Assembly, as a ‘‘calculated campaign of hate for the 
outside world.’’* But of more direct interest to the international lawyer 
is the fact that these radio attacks frankly issuing from the Soviet Gov- 
ernment are, in nature and obvious purpose, a violation of the law of 
nations. ‘‘A state is bound under international law to refrain from spread- 
ing propaganda in a friendly foreign country hostile to the latter’s govern- 
ment.’’® Furthermore, ‘‘customary international law requires states in 
time of peace to prevent official utterances within their territory which 
would tend to produce civil violence in a friendly state.’’?° The Soviet 
propaganda frequently violates both these rules. And with respect to radio 
specifically, Professor Hyde has stated that: 


The failure of a State to employ the means at its disposal to prevent 
uses of radio stations within its territory, or elsewhere within places 
under its control, from causing injury to a foreign state by radio com- 
munications taking effect within the territory of the latter, may be 
fairly deemed to mark the failure also to perform an international 
obligation." 


In carrying on this campaign of radio propaganda, not only has Soviet 
Russia violated a general duty under international law owed the United 
States, but it has acted in contravention of a specific treaty obligation. 
This duty, rarely referred to today, is found in the Roosevelt-Litvinov ac- 
cord of 1933. It is believed that on numerous occasions the Soviet attacks 
on the United States and its policies, including subversive and revolutionary 
propaganda disseminated both by radio and in other ways, have run 


7It was only after the outbreak of hostilities in Korea that Congress decided to in- 
crease the appropriation for the information activities of the Department of State to 
$110,000,000 a year, tripling the sum thus far available for this purpose. Under the 
new program thus made possible, the Voice of America is to broadcast 57 hours daily in- 
stead of 30 hours, the present output, but despite this increase Soviet Russia’s trans- 
mitters will be sending out 540 hours of broadcasting each week as against our 400 hours. 
New York Times, Sept. 3, 1950. See also Edward W. Barrett, Assistant Secretary for 
Publie Affairs, ‘‘ Expanding Techniques for a Truth Strategy,’’ Department of State 
Bulletin, Vol. XXIII, No. 597 (Dec. 11, 1950), pp. 945, 947. 

8 New York Times, Nov. 18, 1950. 

®Van Dyke, ‘‘The Responsibility of States for International Propaganda,’’ this 
JOURNAL, Vol. 34 (1940), p. 73. See also Lawrence Preuss, ‘‘ International Propaganda 
against Foreign States,’’ this JouRNAL, Vol. 28 (1934), pp. 649 ff. 

10 Quincey Wright, ‘‘Freedom and Responsibility in Respect to Trans-National Com- 
munication,’’ Proceedings of the American Society of International Law, 1950, p. 104. 

11 Hyde, International Law (2nd rev. ed., Boston, 1945), Vol. I, p. 606. 
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counter to the following promise which, on behalf of Soviet Russia, con- 
stitutes a part of the exchange of notes between the two governments in 
November, 1933: 


2. To refrain, and to restrain all persons in government service and all 
organizations of the government or under its direct or indirect con- 
trol... from any act overt or covert liable in any way whatsoever 
to injure the tranquillity, prosperity, order, or security of the whole 
or any part of the United States, its territories or possessions, and, 
in particular, from any act tending to incite or encourage armed in- 
tervention, or any agitation or propaganda having as an aim, the 
violation of the territorial integrity of the United States, its territories 
or possessions, or the bringing about by force of a change in the 
political or social order of the whole or any part of the United States, 
its territories or possessions.’? 


It was only natural that the United States, face-to-face with a campaign 
of hostile propaganda of such a virulent character, endangering its legiti- 
mate interests both at home and abroad, should resort to measures of self- 
defense. The means adopted—radio programs carried by the Voice of 
America—would appear to be entirely reasonable and proper in the cir- 
cumstances. From the more general point of view, the action of the Ameri- 
ean Government is solidly grounded on considerations of self-defense as 
fundamental as those invoked by Marshall in the early case of Church v. 
Hubbart.'* More specifically, even if the Voice of America had contained 
material of a nature to engage in principle the international responsibility 
of the United States vis-a-vis the Soviet Union, its action could still be 
defended as a justifiable reprisal in response to illegal acts committed by 
the latter.‘* Since it is believed that an examination of the content of 
the American radio programs will reveal no evidence of illegal acts com- 
mitted by the United States against the Soviet Union, the action of the 
American Government falls more properly within the category of re- 
torsion, but of a special nature, namely, a type of retaliation through legal 
measures referred to by Professor Hyde as ‘‘the answer given to inter- 


nationally illegal conduct.’’ 
JoHN B. WHITTON 


WILLINGNESS TO BEAR ARMS AS A REQUIREMENT OF NATURALIZATION 


A landmark of the law of naturalization in the United States, established 
by the Supreme Court after a tortuous course of decision, has now found 
legislative confirmation in a provision in the Internal Security Act of 1950. 

The oath of petitioners for naturalization provided for in §4 (3) of the 
Act of 1906 required a declaration of willingness ‘‘to support the Constitu- 


12 Department of State, Eastern European Series, No. 1 (Washington, 1933); this 
JOURNAL, Supp., Vol. 28 (1934), p. 3. 132 Cranch 187 (1804). 

14 Oppenheim, International Law (6th ed. (Lauterpacht), London, 1944), Vol. II, 
sec. 33. 15 Hyde, op. cit., Vol. II, sec. 588. 
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tion and laws of the United States against all enemies, foreign and domestic, 
and bear true faith and allegiance to the same’’; and the Act provided that 
the naturalization court must be satisfied that during his residence the 
petitioner has behaved as a man ‘‘attached to the principles of the Constitu- 
tion of the United States, and well disposed to the good order and happiness 
of the same.’’? 

For some years the question was put to petitioners, ‘‘If necessary, are 
you willing to take up arms in defense of this country?’’ A negative 
answer to this question led to a denial of the petition in U. S. v. Schwimmer 
(1929), 279 U. S. 644. This was followed in U. S. v. Macintosh (1931), 
283 U. S. 589, and U. S. v. Bland (1931), 283 U. S. 636. Despite these 
decisions, no change was made in the required oath when the Nationality 
Act was revised in 1940. Yet the three earlier decisions were overruled in 
U.S. v. Girouard (1946), 328 U. S. 61, on the ground that the required oath 
might properly be taken by a person unwilling on religious grounds to bear 
arms. 

The view taken by the Court in the Girouard case has now received the 
sanction of Congress. As amended by §29 of the Internal Security Act 
of 1950,? §335 of the Nationality Act of 1940 prescribes an oath by which, 
in addition to swearing to support and defend the Constitution, the peti- 
tioner must swear ‘‘to bear arms on behalf of the United States when re- 
quired by law, or to perform non-combatant services in the Armed Forces of 
the United States when required by law,’’ unless by clear and convincing 
evidence the petitioner can show ‘‘to the satisfaction of the naturalization 
court that he is opposed to the bearing of arms or the performance of non- 
combatant service in the Armed Forces of the United States by reason of 
religious training and belief.’’ In this latter case, the text of an alterna- 
tive oath requires the petitioner to state that he will ‘‘support and defend 
the Constitution of the United States of America against all enemies, foreign 
and domestic’’ without mention of willingness to bear arms. 

In contrast with the law of the United Sates on this matter, it may be 
pointed out that the British Nationality Act, 1948, prescribes a simpler 
form of oath, by which an applicant for naturalization merely swears that he 
‘will be faithful and bear true allegiance to His Majesty King George the 
Sixth His Heirs and Successors according to law.’’® 

MANLEY O. Hupson 


1 The Act of 1790 required an oath or affirmation ‘‘to support the Constitution of the 
United States.’’ The Act of 1795 added that the naturalization court shall be satisfied 
that the applicant is ‘‘attached to the principles of the Constitution of the United States, 
and well disposed to the good order and happiness of the same.’’ See H. B. Hazard, 
‘* Attachment to the Principles of the Constitution,’’ this JournaL, Vol, 23 (1929), p. 783. 

2 Public Law 831—81st Congress, 2d Sess., p. 35. 

811 & 12 Geo. 6, c. 56, first schedule. 
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NOTICE OF MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW, A CORPORATION 


On September 20, 1950, Public Law 794 (81st Congress, 2nd Session)? 
an Act to incorporate the American Society of International Law, was 
signed by President Truman. On November 11, 1950, a special meeting of 
the Executive Council of the unincorporated Society was held, at which the 
charter was accepted and arrangements made for transfer of the assets and 
property of the unincorporated body to the corporation on May 1, 1951, 
after the corporation is completely organized. This action was taken 
pursuant to the resolution passed at the annual meeting of the Society on 
April 28, 1950, in anticipation of passage of the Act of Congress.’ 

Preliminary organization of the new corporation was also effected on 
November 11, 1950. A meeting was held of the persons named in the Act 
as constituting the initial governing board or Executive Council of the 
corporation. This body accepted the charter, chose Manley O. Hudson as 
its presiding officer, and directed that a business meeting of all members of 
the Society be called for April 28, 1951, to complete the organization of the 
corporation, elect officers and take such other action as may be necessary 
under the provisions of the statute. 

Notice is hereby given to all members of the American Society of Inter- 
national Law, in accordance with the aforesaid action of the Executive 
Council of the corporation, that a meeting is called for 11 a.m. on April 
28, 1951, at the usual meeting place of the Society, for the purpose of taking 
action on the above matters and any other measures necessary to complete 
the organization of the Society as a body corporate in accordance with the 
aforesaid Act of Congress. 

Mantey O. Hupson 
Chairman of the Executive Council 


December 1, 1950 


RESOLUTION ADOPTED AT THE INITIAL MEETING OF THE EXECUTIVE COUNCIL OF 
THE AMERICAN SOCIETY OF INTERNATIONAL LAW, A CORPORATION 


November 11, 1950 


The persons whose names are signed at the end of this resolution, being 
persons designated by name in Section 1 of the Act of Congress of Sep- 
tember 20, 1950, hereinafter referred to, accept the charter granted by the 
said Act, and acting by virtue of Section 3 of the said Act as the initial gov- 
erning board or Executive Council of the corporation created by said Act, 
hereby adopt the following resolution: 


1 Reprinted below, p. 158. 2 Reprinted below, p. 158. 
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Whereas, by Section 1, of the Act of Congress entitled ‘‘An Act to in- 
corporate the American Society of International Law, and for other pur- 
poses,’’ approved September 20, 1950 (Public Law 794—S8Ilst Congress, 
Chapter 958—2nd Session), the persons designated by name in the said 
section, and such other persons as were on the effective date of the Act mem- 
bers of the unincorporated association known as the American Society of 
International Law and their successors were created and declared to be a 
body corporate by the name of The American Society of International Law; 

Whereas, Section 3 of the said Act provides that the governing board of 
the said body corporate shall be an Executive Council the members of 
which shall initially be the persons designated by name in Section 1 of 
the Act; 

Whereas, by Section 5 of the said Act, the corporation created by the 
said Act is given, among other powers, the power to adopt, amend, apply, 
and administer a constitution, by-laws, and regulations, not inconsistent 
with the laws of the United States or any State in which the corporation 
is to operate, for the management of its property and the regulation of its 
affairs; and 

Whereas, the Executive Council of the unincorporated association known 
as the American Society of International Law has this day adopted and 
communicated to the Executive Council of The American Society of Inter- 
national Law, a corporation, a resolution which reads as follows: 


‘‘Whereas, the American Society of International Law, an unin- 
corporated association, adopted at its annual meeting on April 28, 
1950, a resolution, a copy of which is annexed hereto, empowering the 
Executive Council of the said Society to accept a charter of the tenor 
and form provided for in two bills (8.3132 and H.R. 7990) which were 
then pending in the Congress of the United States, with such amend- 
ments, made by Congress, as are, in the judgment of the said Council, 
not inconsistent with the effective prosecution of the purposes of the 
said Society ; 

‘“Whereas, by the same resolution, the said Society directed that 
upon the granting of such charter the property and business of the 
said Society be transferred to the corporation so formed; and 

‘Whereas, the Congress of the United States thereafter passed and 
the President of the United States approved, on September 20, 1950, 
an Act (Public Law 794—8lst Congress, Chapter 958—2d Session) 
which is substantially identical with the bills referred to in the afore- 
said resolution and is in the judgment of this Council, not inconsistent 
with the effective prosecution of the purposes of the said Society ; 

‘‘The Executive Council of the American Society of International 
Law, an unincorporated association, hereby resolves: 

‘1. That the Executive Council of the American Society of Interna- 
tional Law, an unincorporated association, accepts, on behalf of the 
said Society, the charter granted by the Act of Congress, Public Law 
794—-8l1st Congress, Chapter 958—2d Session, approved September 
20, 1950; 
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‘“2. That George A. Finch, a Vice President of the said Society, and 
Edgar Turlington, Treasurer of the same, or their successors are 
hereby authorized and directed, upon the organization of The Amer- 
ican Society of International Law, the corporation created by the said 
Act of Congress, to transfer to the said corporation all the property 
and business of the said unincorporated association; to execute and 
deliver any and all instruments which may be necessary or desirable 
for the transfer of the said property and business; and to take any 
and all necessary action toward transferring the said property and 
business and closing the books of the said unincorporated association 
as of the date on which it will be succeeded by the corporation ; 

‘3. That the transfer of the said property and business shall take 
place as of May 1, 1951, or as soon thereafter as may be possible, and 
upon completion thereof the American Society of International Law, 
an unincorporated association, shall terminate and cease to exist ex- 
cept for purposes of liquidation ; 

**4,. That the Committee on Finance of the American Society of In- 
ternational Law, an unincorporated association, is hereby authorized 
and directed to make appropriate arrangements for an audit, by a 
certified public accountant, of the property and business of the said 
Society as of the date of the transfer.’’ 


The Executive Council of The American Society of International Law, a 
corporation, hereby: 


1. Accepts the charter granted by the aforesaid Act of Congress. 

2. Designates Manley O. Hudson as Chairman of the Executive Council. 

3. Authorizes and requests its said Chairman to call a meeting of all 
members of The American Society of International Law, a corporation, to 
convene at 11 a.m. on the twenty-eighth day of April, 1951, for the pur- 
pose of adopting a constitution, by-laws and regulations, pursuant to the 
provisions of Section 5 of the aforesaid Act, and electing officers of the 
said Society and other members of its Executive Council, and for such 
other corporate action as may be appropriate or necessary in view of the 
provisions of the said Act and of the aforesaid resolution of the Executive 
Council of the aforesaid unincorporated association. 

4. Approves and submits for action at the said meeting the following: 

(a) The corporation accepts incorporation provided for in the Act of 


Congress approved September 20, 1950 (Pub. Law 794, 81st Congress, 
Chap. 958, 2d Session). 


(b) The corporation adopts as its constitution, by-laws and regula- 
tions the constitution, by-laws and regulations of the American So- 
ciety of International Law, an unincorporated association. 


(ec) The persons now serving as President, Honorary President, Vice 
Presidents, Honorary Vice Presidents, Secretary, Treasurer, Assistant 
Treasurer, Executive Secretary, and members of the Executive Coun- 
cil of the said unincorporated association shall serve in the same ¢a- 
pacities on behalf of the corporation from the date of the said meeting 
until the expiration of the periods for which they were chosen by the 
said unincorporated association. 
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(d) The committees and employees of the unincorporated association 
shall become committees and employees of the corporation on the date 
of the transfer of the property and business of the association to the 
corporation. 


(e) The corporation adopts as its seal the seal of the unincorporated 
association, with appropriate modifications. 


(f) The corporation designates as its agent in the District of Colum- 
bia, to accept service of process for the corporation, Charles G. Fen- 
wick, a member of the corporation residing at 2269 Cathedral Avenue, 
N. W. 


(g) The corporation authorizes Lester H. Woolsey and Charles G. 
Fenwick to accept for the corporation the property and business of 
the unincorporated association, subject to all liabilities and obliga- 
tions of the association, and to execute and deliver any and all in- 
struments which may be necessary or desirable in connection with the 
acceptance of the said property and business. 


Manley O. Hudson Edgar Turlington 
George A. Finch Mary-Agnes Brown 
Charles G. Fenwick Stanley K. Hornbeck 
Lester H. Woolsey Myres S. McDougal 
Edward Dumbauld Francis B. Sayre 


RESOLUTION ADOPTED BY THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
AT ITS ANNUAL MEETING ON APRIL 28, 1950 

Resolved, That the Executive Council is hereby empowered to accept, on 
behalf of the American Society of International Law, a charter of the 
tenor and form introduced in the Senate of the United States on February 
27, 1950 (S. 3132), and in the House of Representatives on April 3, 1950 
(H.R. 7990), and laid before the Society on the 28th day of April, 1950, 
with such alterations and amendments thereto as may be imposed by 
Congress and are not, in the judgment of the Executive Council, incon- 

sistent with the effective prosecution of the purposes of the Society. 

Upon the granting of such charter, the property and business of the 
Society shall be transferred to the corporation so formed and a meeting of 
the Executive Council shall be called for the purpose of regulating and 
directing the further conduct of the business of the Society. 

The present Constitution and By-Laws of the Society shall remain in 
force and effect so far as not inconsistent with the charter granted. 


AN ACT 
TO INCORPORATE THE AMERICAN SOCIETY OF INTERNATIONAL LAW, 
AND FOR OTHER PURPOSES 


(Public Law 794, 81st Congress, Ch. 958, 2d Sess. [H.R. 7990] ) 
Be it enacted by the Senate and House of Representatives of the United 


States of America in Congress assembled, That the following persons, 
citizens of the United States and members of the executive council of the 
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unincorporated association known as the American Society of Interna- 
tional Law, to wit: Manley O. Hudson, of Cambridge, Massachusetts, presi- 
dent of the said society; Dean G. Acheson, of Washington, District of 
Columbia, honorary president of the same; George A. Finch, of Chevy 
Chase, Maryland; Edwin D. Dickinson, of Philadelphia, Pennsylvania; and. 
Philip C. Jessup, of New York, New York; vice presidents of the same; 
Philip Marshall Brown, of Washington, District of Columbia; Frederic 
R. Coudert, of New York, New York; William C. Dennis, of Richmond, 
Indiana; Charles G. Fenwick, of Washington, District of Columbia; Cordell 
Hull, of Washington, District of Columbia; Charles Cheney Hyde, of New 
York, New York; Robert H. Jackson, of McLean, Virginia; Arthur K. 
Kuhn, of New York, New York; George C. Marshall, of Leesburg, Virginia; 
Henry L. Stimson, of New York, New York; Elbert D. Thomas, of Salt 
Lake City, Utah; Charles Warren, of Washington, District of Columbia; 
George Grafton Wilson, of Cambridge, Massachusetts; and Lester H. 
Woolsey, of Chevy Chase, Maryland; honorary vice presidents of the said 
society ; Edward Dumbauld, of Uniontown, Pennsylvania, secretary; and 
Edgar Turlington, of Chevy Chase, Maryland, treasurer of the same; 
Edward W. Allen, of Seattle, Washington; Mary Agnes Brown, of Wash- 
ington, District of Columbia; Florence Brush, of Bronxville, New York; 
Kenneth S. Carlston, of Urbana, Illinois; Ben M. Cherrington, of Denver, 
Colorado; Perey E. Corbett, of New Haven, Connecticut; Willard B. 
Cowles, of Lincoln, Nebraska; William 8. Culbertson, of Washington, Dis- 
trict of Columbia; John 8. Dickey, of Hanover, New Hampshire; Alwyn V. 
Freeman, of Los Angeles, California; Ernest A. Gross, of Manhasset, New 
York; Stanley K. Hornbeck, of Washington, District of Columbia; A. 
Brunson MacChesney, of Chicago, Illinois; William Manger, of Washington, 
District of Columbia; Charles E. Martin, of Seattle, Washington; John 
Brown Mason, of Oberlin, Ohio; Myres S. McDougal, of New Haven, Con- 
necticut; Hans J. Morgenthau, of Chicago, Illinois; Durward V. Sandifer, 
of Chevy Chase, Maryland; Francis B. Sayre, of Washington, District of 
Columbia; Carl B. Spaeth, of Palo Alto, California; Robert B. Stewart, 
of Medford, Massachusetts; and Albert C. F. Westphal, of Albuquerque, 
New Mexico; and such other persons as are now members of the said so- 
ciety, and their successors, are hereby created and declared to be a body 
corporate, by the name of The American Society of International Law. 


PURPOSES 


Sec. 2. The purposes of the corporation are and shall be to foster the 
study of international law and to promote the establishment and mainte- 
nance of international relations on the basis of law and justice. The 
corporation shall not be operated for profit, and no part of its income or 
assets shall inure to any of its members, or its officers or other members of 
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its executive council, or be distributable thereto otherwise than upon dis- 
solution or final liquidation of the corporation. The corporation, and its 
officers and other members of its executive council shall not, as such, con- 
tribute to or otherwise support or assist any political party or candidate 
for elective public office. 


EXECUTIVE COUNCIL AND OFFICERS 
Sec. 3. The governing board of the corporation, subject to the directions 
of the corporation at its annual meetings and at such other meetings as may 
be called pursuant to the provisions of its constitution, bylaws, and regula- 
tions, hereinafter mentioned, shall be an executive council consisting of a 
president, an honorary president, a number of vice presidents, and honor- 
ary vice presidents to be determined by the constitution of the corporation, 
a secretary, a treasurer, and not less than twenty-four additional persons. 
The officers of the corporation and one-third of the other members of the 
executive council shall be elected at each annual meeting of the corpora- 
tion: Provided, however, That the executive council may be authorized by 
the constitution of the corporation to elect the secretary and the treasurer 
of the corporation for specified terms and to fill vacancies until the next an- 
nual meeting of the corporation. The number of members of the executive 
council shall initially be forty-four, and the members of the said council 
shall initially be the persons whose names and addresses are set forth in 
section 1 hereof. 
PRINCIPAL OFFICE AND ACTIVITIES 


Sec. 4. The corporation shall have its principal office in the District of 
Columbia and shall have the right to conduct its activities in the said Dis- 
trict and at any other place or places in the United States. 


CORPORATE SUCCESSION AND POWERS 


Sec. 5. The corporation shall have succession by its corporate name and 
shall have power to sue and be sued, complain and defend in any court of 
competent jurisdiction ; to adopt, use, and alter a corporate seal; to choose 
such officers, managers, and agents as its business may require; to adopt, 
amend, apply, and administer a constitution, bylaws, and regulations, not 
inconsistent with the laws of the United States of America or any State in 
which the corporation is to operate, for the management of its property and 
the regulation of its affairs; to contract and be contracted with; to take and 
hold by lease, gift, purchase, grant, devise, or bequest, in full title, in trust, 
or otherwise, any property, real or personal, necessary for attaining the 
objects and carrying into effect the purposes of the corporation, subject 
however, to applicable provisions of law of any State (A) governing the 
amount or kind of real and personal property which may be held by, or (B) 
otherwise limiting or controlling the ownership of real and personal prop- 
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erty by, a corporation operating in such State; to transfer and convey real 
or personal property ; to borrow money for the purposes of the corporation, 
and issue bonds therefor, and secure the same by mortgage subject in every 
case to all applicable provisions of Federal or State laws; to publish a jour- 
nal and other publications, and generally to do any and all such acts and 
things as may be necessary and proper in carrying into effect the purposes 
of the corporation. 


LIABILITY FOR ACTS OF OFFICERS AND AGENTS; SERVICE OF PROCESS 


Sec. 6. The corporation shall be liable for the acts of its officers and 
agents. It shall have in the District of Columbia at all times a designated 
agent authorized to accept service of process for the corporation; and 
notice to or service upon such agent, or mailed to the business address of 
such agent, shall be deemed notice to or service upon the corporation. 


IssuEs oF STocK, DECLARATION AND PAYMENT OF DIVIDENDS, LOANS TO 
OFFICERS AND MEMBERS OF EXECUTIVE CoUNCIL PROHIBITED 


Sec. 7. The corporation shall not issue shares of stock, nor declare or pay 
dividends, nor make loans or advances to its officers or members of its ex- 
ecutive council or any of them. Any member of its executive council who 
votes for or assents to the making of a loan or advance to an officer of the 
corporation or to a member of its executive council, and any officer or offi- 
cers participating in the making of any such loan or advance, shall be 
jointly and severally liable to the corporation for the amount of such loan 
or advance until the repayment thereof. 


Books AND RECORDS 


Sec. 8. The corporation shall keep correct and complete books and rec- 
ords of account. It shall also keep minutes of the proceedings of its mem- 
bers, executive council, and committees having any of the authority of the 
said council. It shall also keep at its principal office a record giving the 
names and addresses of its members entitled to vote. All books and records 
of the corporation may be inspected by any member or his agent or attor- 
ney, for any proper purpose, at any reasonable time. 


ANNUAL AUDIT 


Sec. 9. There shall be an annual audit of the financial transactions of 
the corporation and of the pertinent books and records of the corporation 
by a certified public accountant, at the expense of the corporation, and the 
said audit shall be filed with the Congress. 


DURATION 


Sec. 10. The duration of the corporation shall be perpetual. 
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ACQUISITION OF ASSETS OF EXISTING AMERICAN SOCIETY OF INTERNATIONAL 
Law 


Sec. 11. The corporation may and shall acquire all of the assets of the 
existing unincorporated association known as the American Society of In- 
ternational Law, subject to any liabilities and obligations of the said asso- 
ciation. 


RESERVATION OF RIGHT TO ALTER, REPEAL, OR AMEND 


Sec. 12. The right to alter, repeal, or amend this Act is hereby expressly 
reserved to Congress. 


Approved September 20, 1950. 


IS THE NORTH ATLANTIC TREATY A REGIONAL ARRANGEMENT? 


In a recently published pamphlet? Sir W. Eric Beckett, the Legal Ad- 
viser to the British Foreign Office, tries to prove that the North Atlantic 
Treaty is not a regional arrangement. His main argument is that the or- 
ganization of collective self-defense, the principal purpose of the North 
Atlantic Treaty, is not mentioned in Chapter VIII of the Charter dealing 
with regional arrangements,” and hence not a subject-matter to be regulated 
by such arrangements; that the enforcement actions which are possible un- 
der regional arrangements are essentially different from the use of force in 
the exercise of collective self-defense,® the one being an action ‘‘decided on 
or approved by the Security Council,’’ an ‘‘enforcement action’’ in the spe- 
cific sense of this term, the other an action prior to any enforcement action 
in the specific sense of the term. Besides, ‘‘the hall-mark of a regional 
arrangement’’ constituting a regional union is the provision ‘‘that enforce- 
ment measures are to be taken in case of a conflict between any two or 
more of the Members of this union.’’* Since the North Atlantic Treaty 
‘*does not contemplate that, if a party to the North Altantic Treaty violates 
the peace, the other parties should be the medium of taking enforcement 
action against it,’’ this Treaty is not a regional arrangement.°® 

The Charter does not define the concept ‘‘regional arrangement.’’ The 
answer to the question as to what a regional arrangement within the mean- 
ing of the Charter is, must be derived from the provisions of Chapter VIII. 
These provisions allow the assumption that a regional arrangement is an 
international agreement entered into by some, not all, the Members of the 
United Nations. An agreement to which all the Members would be parties 
could not be considered as ‘‘regional.’’ But it is not required that the 
parties to the regional agreement be geographically neighbors. It is essen- 


1The North Atlantic Treaty, the Brussels Treaty and the Charter of the United 
Nations (London, Stevens & Sons, 1950). Reviewed in this JOURNAL, Vol. 44 (1950), p. 
795. 2 Op. cit., p. 16. 

8 Ibid. 4 Ibid., p. 21. 5 Ibid., p. 34. 
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tial only that the actions of the organization established by the regional ar- 
rangement be restricted to a certain area, determined in the agreement. 
The action taken under the agreement must have the character of ‘‘regional 
action.’’ 

As to the subject-matter to be regulated by the agreement, Article 52 
provides that it must deal ‘‘with such matters relating to the maintenance 
of international peace and security as are appropriate for regional action.’’ 
There can be no doubt that the organization of collective self-defense is a 
matter relating to the maintenance of international peace and security. 
In view of the fact that the system of collective security established by 
Chapter VII does not work, collective self-defense is, for the time being, 
the only effective means for the maintenance of international security ap- 
plicable under the Charter. If the concept of ‘‘regional arrangement’’ is 
determined in accordance with Article 52, it is quite possible to consider the 
organization of collective self-defense as a matter which can be regulated by 
such arrangements. 

Since the North Atlantic Treaty expressly restricts the exercise of collec- 
tive self-defense, imposed as an obligation upon the parties in Article 5 of 
the Treaty, to an area determined in the Treaty and expressly called in 
Article 6 and other articles the ‘‘North Atlantic area,’’ the Treaty fulfils 
all the requirements of an agreement which, according to the provisions of 
Chapter VIII, may be considered as a regional arrangement. 

That ‘‘there is in fact in Chapter VIII nothing about this inherent right 
of self-defense at all,’’*® is no reason to assume that a regional arrangement 
cannot regulate the exercise of the right of collective self-defense. Chapter 
VIII does not contain an exhaustive enumeration of the matters which may 
be regulated by regional arrangements. It determines these matters in a 
general way. The matters expressly mentioned, such as settlement of local 
disputes, and enforcement action against former enemy states, are by no 
means the only matters to which regional arrangements may refer. 

The argument that regional arrangements can authorize only enforce- 
ment actions essentially different from the actions involving the use of 
force in the exercise of collective self-defense, has no basis in the wording 
of the Charter. It is true that the Charter in Article 2, paragraphs 5 and 
7, and in Article 50 uses the term ‘‘enforcement action’’ or ‘‘enforcement 
measure’’ to designate the use of force by the Security Council. Even in 
the first sentence of Article 53, paragraph 1, the term ‘‘enforcement action’”’ 
has this meaning. But in the second sentence of that paragraph the term 
cannot have the same meaning. The paragraph reads: 


A The Security Council shall, where appropriate, utilize such re- 
gional arrangements or agencies for enforcement action under its 
authority. But no enforcement action shall be taken under regional 


6 Op. cit., p. 16. 
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arrangements or by regional agencies without the authorization of the 
Security Council, with the exception of measures against any enemy 
state, as defined in paragraph 2 of this Article, provided for pursuant 
to Article 107 or in regional arrangements directed against renewal of 
aggressive policy on the part of any such state, until... 


According to the wording of this paragraph, action taken against a for- 
mer enemy state under Article 107 or against renewal of aggressive policy 
on the part of any such state is, if such action involves the use of force, an 
enforcement action and as such is permitted, although it is neither decided 
on or approved by the Security Council. The use of force in the exercise 
of the right of self-defense too, is an enforcement action in this sense, that 
is to say, an enforcement action taken, not by the Security Council, but by 
Members of the United Nations. 

It is true that enforcement action in the exercise of the right of self-de- 
fense is not mentioned among the enforcement actions which may be taken 
under a regional arrangement without the authorization of the Security 
Council. The explanation may be that the framers of the Charter con- 
sidered it superfluous to refer expressly to the exercise of self-defense as an 
exception to the rule that no enforcement action shall be taken without the 
authorization of the Security Council. For Article 51 provides that noth- 
ing in the Charter (hence also not the provision of Article 53 that no en- 
forcement action shall be taken without the authorization of the Security 
Council) shall impair the right of individual and collective self-defense, 
that is, the right to take enforcement action against a state guilty of an 
armed attack prior to any intervention on the part of the Security Council. 
But it may also be that the framers of the Charter did not take into con- 
sideration the possibility of organizing collective self-defense through re- 
gional arrangements, since they recognized the exercise of the right of self- 
defense only as a provisional measure to be taken within the short period 
of time between the occurrence of an armed attack and the putting into 
operation of the machinery of collective security by the Security Council. 
The framers of the Charter did not anticipate that the system of collective 
security laid down in the Charter will not work at all, and they certainly 
did not intend collective self-defense as a substitute for collective security. 
But the wording of the Charter does not exclude organization of collective 
self-defense through regional arrangements even as a substitute for the 
paralyzed system of collective security. It may not be in conformity with 
the intention of the framers of the Charter to organize collective self-defense 
by a treaty; but if a treaty is concluded by some Members of the United 
Nations for the purpose of organizing collective self-defense restricted to 
a certain area, this treaty may be considered as a regional arrangement; 
and the rule of Article 53, that no enforcement action shall be taken without 
the authorization of the Security Council, does not apply to the exercise of 
the right of collective self-defense organized in the regional arrangement, 
because this rule is restricted by Article 51. 
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Hence, there is no cogent reason to assume that the North Atlantic 
Treaty is not a regional arrangement because it regulates the organization 
of collective self-defense and because the organization of collective self- 
defense is no subject-matter of a regional arrangement, the enforcement 
action taken in the exercise of collective self-defense being different from 
the enforcement action which may be taken under a regional arrangement. 

The only difference which exists between an enforcement action in the 
specific sense of this term, that is to say, within the meaning of Article 2, 
paragraphs 5 and 7, Article 50 and Article 53, paragraph 1, first sentence, 
and enforcement action taken in the exercise of the right of self-defense or 
in conformity with Article 53, paragraph 1, second sentence, is that the 
enforcement action in the specific sense is action involving the use of force 
taken by the Security Council, whereas enforcement action in a non-specific 
sense is an action involving the use of force not taken by the Security 
Council. The assumption that the enforcement action taken in the exercise 
of the right of collective self-defense organized by a treaty must be directed 
against a state which does not belong to the organization established by 
the treaty, whereas the enforcement action to be taken under a regional 
arrangement is to be directed against a state member of the regional or- 
ganization,’ and that, consequently, the North Atlantic Pact is no regional 
arrangement because it does not contemplate that, if a party violates the 
peace, the other parties should be the medium of taking enforcement action 
against it,’ has no basis either in the Charter or in the North Atlantic 
Treaty. That regional arrangements may provide for enforcement action 
against states not parties to the regional arrangement is not only not ex- 
cluded by the wording of Articles 52 and 53 but Article 53 expressly refers 
to enforcement actions against former enemy states, whether these states are 
or are not members of the regional organization. It is more than probable 
that the framers of the Charter did not suppose that former enemy states 
would be members of a regional organization within the meaning of Chap- 
ter VIII. The original idea was that regional arrangements would be di- 
rected against former enemy states. 

As to collective self-defense stipulated in Article 51, nothing in the word- 
ing of this article can be interpreted to mean that the enforcement action 
taken in the exercise of collective self-defense must not be directed against 
an aggressor who is a party to the treaty organizing the collective self-de- 
fense. Nor does the wording of the North Atlantic Pact exclude the ap- 
plication of its Article 5 against an aggressor who is a contracting party to 
the Pact. It is true that the Pact is concluded in the first place as a defense 
against a possible aggressor who is not a party to the Pact. But, for good 
reasons, in the wording of the Pact everything has been avoided that could 
betray this intention. Under Article 10 of the Pact, the possibility is not 
even excluded of inviting this state to accede to the Pact. 


7 Op. cit., pp. 21 ff. 8 Ibid., p. 34. 
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Hence it is hardly possible to deny the possibility of interpreting the North 
Atlantic Treaty as a regional arrangement within the meaning of Chapter 
VIII of the Charter. This seems to be the most plausible, but it is not the 
only possible interpretation. Since the Charter does not define the concept 
of regional arrangement and especially since the exercise of collective self- 
defense is not expressly referred to in Article 53, it is not impossible to con- 
sider a treaty for the implementation of Article 51 as an agreement different 
from a regional arrangement. As in so many cases, the Charter allows 
contradictory interpretations. 

Hans KELSEN 
“DE FACTO” STATES: SOVEREIGN IMMUNITIES 


The administration of a part of the territory of a state by a rebel gov- 
ernment for a time, and a long time, is no new thing. There is an excellent 
instance of it in the case of the Confederate States of America, which ad- 
ministered considerable territory of the United States for some four years. 
It was necessary for the Powers of Europe to take some notice of what was 
transpiring in the Southern States, and not to treat them as completely 
blotted off the map. It was never thought necessary, however, by European 
and South American governments, nor by their courts of law, to accord to 
the Confederates the singular status of ‘‘a de facto sovereign state’’—a 
complete monstrosity : an international chimera or griffin. For a de facto 
sovereign state is de jure sovereign. 

Ever since the time of Jefferson, this has been a commonplace of states- 
men; and it has saved nations from all the confusion and difficulty incident 
to pronouncing on foreign constitutions and foreign ideologies. Anyone 
who had the settled and secure control of a territory was de jure (if you 
like the phrase—it means nothing) sovereign of it. The grudging and 
scanty recognition of temporarily successful rebels—never extending to 
diplomatic intercourse with them—was termed recognition of belligerency, 
and it was understood to cover as little intercourse as might be. It went 
not a step beyond the recognition of the validity of daily business acts. It 
did not extend to render valid the disposal of the state’s resources by the 
rebel administration. In fact, it amounted to the validation of much the 
same acts as were permitted to a military occupant. 

But, about the year 1915, with the unsettled era of world-wide wars, the 
chimera came fiying into the world scene. People began to talk about a 
‘de facto’’ government. This novel locution seems to have definitely 
arisen at the time when, one after another, ephemeral governments sprang 
up to take control in Mexico. They had to be recognized, for practical 
ends, but the governments of the world, for some inscrutable reason, pre- 
ferred not to treat with them either as normal states or in the cautious 
fashion in which they had previously treated de facto belligerents; but, 
while entering into diplomatic relations with them, it was thought fit to 
stigmatize them as mere ‘‘de facto’’ states. In that capacity, they were 
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pushed to the bottom of the diplomatic list; but nobody ever troubled to 
declare to what extent and in what way these quasi-states differed from 
normal states on the one hand, and belligerent communities on the other. 

Professor Larnaude of the Sorbonne, with all the weight of his learning 
and experience, commented sharply that all this desire to avoid the normal 
consequences of successful revolt and the assumption of settled control by 
the rebels, was a headlong affront to custom and common sense. Nobody 
knew what the limits were of the powers of such a questionable and de- 
graded government. The rule that the international powers of a belligerent 
community were to be as nearly nil as possible seemed clearly to be aban- 
doned as inapplicable to such very successful rebels, who had completely 
subverted the old government; but what was the new limit to be? ‘‘No- 
body answered; for nobody knew!’’ 

Apparently no one has as yet attempted to supply the deficiency. If 
anyone does, the information must be spun out of his own brain. This can- 
not be called a satisfactory state of affairs, or a credit to the world’s states- 
men. In still more recent days, the precipitate ‘‘de facto’’ recognition of 
rebels against a ruler who is still resisting with the support of an army in 
the field, or with the active help of Allied Powers, is attended by quite un- 
known and uncertain consequences; it is in fact an attempt to establish 
diplomatic relations with an authority which has not the full marks of a 
state, and may never have them. 

The results of admitting to sovereign status a rather successful rebel 
against a friendly Power, dangling like Mahomet’s coffin in the air, with 
neither the rights of a normal state nor those of a mere belligerent, were 
thrown into a clear light by Professor Preuss in his valuable paper in the 
AMERICAN JOURNAL OF INTERNATIONAL Law for April, 1941.1. Professor 
Preuss shows how the British House of Lords was unaccountably induced 
to invest the Franco government, which was (I may be forgiven for saying, 
very rightly) in revolt against the recognized Government of Spain,” with 
all the powers of a sovereign government quoad the Basque Provinces, of 
which it was in complete, if possibly temporary, de facto control; and to 
hold it entitled to requisition ships registered at Basque ports.® 

Now could the Confederate Government at Richmond have assumed con- 
trol over a Baltimore merchantman at Queenstown or Liverpool, and vindi- 
cated that assumption against the New York owner? Can one imagine such 
a thing as possible? It would have been a startling impossibility. 

It is the misleading and meaningless phrase, ‘‘de facto’’ sovereignty, 
that causes such mysterious modern decisions. The Judges in the House 
of Lords, faced with an ex cathedra statement from the Foreign Office that 


1Vol. 35 (1941), p. 263. 
2 That government is said to have been installed by a Chamber elected by a minority 
vote, and to have envinced ruthless persecuting activities. 
3 The Arantzazu Mendi, L. R., [1939] A. C. 256. 
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the Franco government was ‘‘exercising de facto effective administrative 
control over the Basque Provinces’’ and was ‘‘not subordinate to any other 
government’’—a fair definition of a belligerent authority—fell, tempted by 
the magic word ‘‘de facto,’’ into the trap of holding that government ‘‘de 
facto sovereign,’’ involving the attribution to it of unlimited sovereign 
powers quoad the Basques. That pronouncement had been obtained by the 
courts from the Foreign Office in order to supply their own supposed defi- 
ciencies in matters having an international bearing. Unlike Lord Stowell, 
who declined to accept the Government’s assurance that a blockade of 
Cadiz and Seville still existed when it patently did not,* modern courts are 
not content to ask the government for facts, but for the legal interpreta- 
tion of the facts, forgetting that this is precisely their own function. What 
are judges for? ® 

It is unnecessary to repeat what has been so well said by Professor Preuss 
in criticism of the fluctuating and nerveless pronouncements in the succes- 
sive cases of The Gagara,® The Annette and The Dora,’ The Jupiter,’ Bank 
of Ethiopia v. Bank of Egypt,® Bank of Bilbao v. Sancha,’® The Cristina," 
The Arraiz, El Neptuno, The Abodi Mendi,'* the Cable and Wireless 
Case,* and The Arantzazu Mendi.* With them we may, in a spirit of sober 
satisfaction, contrast the strong good sense evinced by the Edinburgh Court 
of Session in the later case of El Condado," when the recognized Madrid 
Government was the plaintiff, claiming damages for the temporary inter- 
dict laid upon the vessel when lying under its control at Greenock. The 
Scottish Court examined and rejected the plaintiff government’s claim to 
ownership of the vessel, on the ground that ‘‘legislation of a confiscatory 
character will not be held to affect property situated in this country.’’ 
And it is plain that the judges did not like The Cristina, in which case the 
startling dogma had been adopted that a wrongful act committed in Great 
Britain would produce valid legal effects, if only it was perpetrated on the 
orders of a foreign sovereign. 

It would, indeed, be ridiculous if a foreign state could fail as a plaintiff, 
and succeed as a defendant; and it would be not only ridiculous, but in the 
highest degree unjust and anarchic, if a foreign state could, merely by slily 
obtaining possession vi, clam or precario, oust the jurisdiction of the English 
courts to protect the property of an Englishman in England. The House 


4 The Triheten, (1805) 6 C. Robinson 65. 

5 ‘The Chevalier d’Almeida [Portuguese Plenipotentiary] is not a professor of the law, 
but a diplomat; and therefore incompetent to instruct us in questions of law.’’ Lord 
Stowell (Sir Wm. Scott) in The Santa Cruz, 1 C. Robinson 70. 


6L. R., [1919] P. 95. 7 Ibid. 105. 8 Ibid., [1924] P. 236. 
® Ibid., [1937] 1 Ch. 513. 10 Tbid., [1938] 2 K.B. 176. 
11 Ibid., [1938] A.C. 485. 1261 Lloyd’s List Reports 39. 
13 62 Lloyd’s List Reports 7. 14 [1939] P. 178. 

15 L. R., [1939] 1 Ch. 182. 16 I[bid., [1939] A.C. 256. 


17 (1939) 63 Lloyd’s List Reports 83. 
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of Lords, acting on a surely very simpliste interpretation of the admitted 
doctrine that a sovereign cannot be sued in a British court of law, applied 
the ordinary principles of agency to the case, and disregarded the fact they 
do not apply to the transactions of sovereigns. They do not apply to the 
English Sovereign. He can do no wrong; but the inference is not that his 
agents can do no wrong, but that for any wrong that is done, at his com- 
mand or for his benefit his agents are responsible. His commands involve 
him in no responsibility, but they do not make the wrongs rightful, or 
clothe them for his benefit with legal effects. That is a commonplace of 
constitutional law. A royal command does not make a tort rightful; it re- 
mains the tort of the actual perpetrator, and it produces no more legal 
effects than any other tort. It is incredible that the command of a foreign 
sovereign should have any more extensive operation. The opinion is confi- 
dently advanced that The Cristina was simpliste and wrong. The Spanish 
sovereign was not in possession; his consul was certainly his agent; but he 
was not his agent to break the laws of England. 

In The Cristina possession had been admittedly acquired clam, if not v7. 
To hold that it had so been vested in an irresponsible sovereign would be 
as extravagant in morals as the claim of the old French king—‘‘to order 
one servant called a colonel to imprison a man, and another servant called 
a judge to declare him lawfully imprisoned.’’ What the French king 
might please to do in France might well be extravagant in morals; it is 
ludicrous to hold that a foreign rule can imitate that extravagance in Eng- 
land. 

It is not advanced for a moment that a foreign sovereign can be sued on 
torts committed by his agents. All that is maintained is that his command 
is no excuse; that the torts remain their torts, and produce no wider effects 
than other wrongs committed by them. It is conceived that the true propo- 
sition applicable to the case of The Cristina, and the only one consistent 
with national independence is: ‘‘Neither title nor constructive possession 
can be attributed in England to a foreign sovereign where they have been 
obtained in England by his agents by means contrary to English law.’’ ** 

The writ in rem of the Spanish owners of The Cristina, claiming the 
restitution of possession, did not (as Lord Wright held, again with a simpliste 
application of the established principle that a claimant by such a writ 
makes all parties defendants who care to claim an interest in the res) 
therefore extend to making an irresponsible sovereign a defendant. 

A foreign sovereign is not exempt from the rule that a litigant must 
come into court with clean hands. His counsel cannot be heard to say that 
he had instructed his servants in England to break the English law, and to 
take clandestine possession of what he does not demonstrate to be his prop- 
erty or quasi-property. It is not enough for him, although a sovereign, to 


18 Including, of course, its rules of private international law. 
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say that it is his property, or while admitting the property of the claimant, 
to say that he has taken it from him by inadmissible means of confiscation. 
By that he states himself out of court. He shows neither property nor such 
a lawful possession by his agents as can constructively or legally be at- 
tributed to himself. 

Suam turpitudinem allegans, nemo audietur!—No one, not even a sov- 
ereign, can be heard to allege his own tortious possession obtained in Eng- 
land on no clear title to possess. 

T. Baty 
Senior Associate of the Institut de Droit International 
and of the Inner Temple, Barrister-at-Law 


DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS REVISED AT 1950 SESSION 
OF THE UNITED NATIONS COMMISSION ON HUMAN RIGHTS 


Following the revision of the draft International Covenant on Human 
Rights by the Commission on Human Rights at its March—May, 1950, 
session, and its review by the Economie and Social Council at its July- 
August meeting, the General Assembly on December 4, 1950, decided 
to return the draft Covenant to the Commission on Human Rights for its 
further consideration at its 1951 session.1 At the same time the General 
Assembly requested the Commission on Human Rights to submit a revised 
draft of the Covenant to the General Assembly in September, 1951. 

The Covenant, being in treaty form, when finally completed and ap- 
proved by the General Assembly, will be submitted to governments for 
ratification and will be binding on states which ratify it. 

Following the 1950 session of the Commission on Human Rights, Acting 
Secretary of State Webb stated that ‘‘It is vitally important that the 
United Nations carry forward vigorously its program for promoting and en- 
couraging respect for human rights and for fundamental freedoms.’’? 
He observed that ‘‘One of the major aspects of United States foreign policy 
is to continue its support for improving the conditions of freedom every- 
where through the organs of the United Nations and through all other 
available means.’’ 

The Draft Covenant is presently limited to basic civil and political rights 
which are well known in American tradition and law. 

The basic civil and political rights now set forth in the draft Covenant 
relate to the right to life, protection against torture, slavery, forced labor, 
arbitrary arrest or detention, protection against imprisonment for inability 
to fulfil a contractual obligation, freedom to leave a country, freedom to 
return to one’s country, right to a fair and public hearing by an inde- 
pendent and impartial tribunal, right to be presumed innocent until proved 


1 For previous current notes concerning the draft International Covenant on Human 
Rights, see this JOURNAL, Vol. 42 (1948), p. 879, and Vol. 43 (1949), p. 779. 
2 Department of State Press Release No. 522, May 19, 1950. 
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guilty, protection against ex post facto laws, right to recognition as a per- 
son before the law, freedom of religion, expression, assembly and associa- 
tion, and equal protection of the law. 

Article 1 of the proposed Covenant provides in paragraph 1 that a state 
ratifying the Covenant undertakes 


to respect and to ensure to all individuals within its territory and 
subject to its jurisdiction the rights recognized in this Covenant, 
without distinction of any kind, such as race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, 
birth, or other status. 


Article 1 further provides in paragraph 2 that where the rights recognized 
in the Covenant have not already been ‘‘ provided for by existing legislative 
or other measures, each state undertakes to take the necessary steps, in 
accordance with its constitutional processes and with the provisions of this 
Covenant, to adopt within a reasonable time such legislative or other 
measures as may be necessary to give effect to the rights recognized in 
this Covenant.’’ 

The purpose of paragraph 2 of Article 1 is to make it clear that the 
provisions of the Covenant would not themselves be enforceable in the 
courts as ‘‘the supreme Law of the Land’’ under Article VI of the United 
States Constitution. The United States, however, as well as other states 
parties to the Covenant, would have a firm obligation to enact the requisite 
legislative and other measures to give effect to the rights set forth in the 
Covenant to the extent to which such measures have not already been en- 
acted. Such legislative and other measures which are enacted would, of 
course, be enforceable in the courts of the United States. 

Article 2 provides that, in the event of an emergency officially pro- 
claimed by the authorities of a state or in the event of a public disaster, 
a state may derogate from the rights provided in the Covenant, except 
those which relate to the right to life (Article 3); freedom from torture 
(Article 4); freedom from slavery and servitude (Article 5); freedom 
from being imprisoned merely on the ground of inability to fulfil a con- 
tractual obligation (Article 7) ; protection from ex post facto laws (Article 
11) ; the right to recognition as a person before the law (Article 12) ; and 
freedom of religion (Article 13). It was agreed that, in any case, no 
derogation should occur which is incompatible with international law. 
Any state derogating from the Covenant under Article 2 is required to 
inform the other states parties to the Covenant of the provisions from 
which it derogates and when the derogation ends. 

Article 3 is the result of a great deal of discussion of two conflicting 
views pressed in the Commission. One view was that the right to life in 
this article should be set forth in general terms only, and the other view 
was that specific exceptions to the right to life should be set forth in detail. 
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It was finally agreed that the first paragraph of this article should set 
forth in general language that ‘‘Everyone’s right to life shall be protected 
by law.’’ This general statement is followed by a statement that ‘‘To take 
life shall be a crime, save in the execution of a sentence of a court, or in 
self-defense, or in the case of enforcement measures authorized by the 
Charter.’’ Considerable sentiment was expressed in the Commission that 
further consideration should be given to the latter statement in the further 
review of the draft Covenant. 

The Commission approved the language previously in Article 4 pro- 
hibiting anyone from being subjected to torture or to cruel, inhuman, or 
degrading treatment or punishment. The Commission also decided to in- 
elude a provision prohibiting anyone from being subjected against his 
will to medical or scientific experimentation. In adopting the latter pro- 
vision, the members of the Commission observed that the language they 
approved would need further careful reconsideration in the light of such 
recommendations concerning this language as may be made by the World 
Health Organization. 

Article 5 prohibits slavery, the slave trade, and servitude without ex- 
ception, and prohibits forced and compulsory labor, subject to certain 
specified exceptions such as services required to be done in the course of 
detention in consequence of a lawful order of a court. The Commission 
used the term ‘‘servitude’’ to cover only such limited matters as serfdom, 
peonage, and related aspects of slavery, excluding, however, forced or 


compulsory labor which is set forth with its exceptions separately in this 
article. 

Article 6 provides protection against arbitrary arrest or detention. 
The Commission used the term ‘‘arbitrary’’ to prohibit any ‘‘unjust’’ 
arrest or detention as well as any illegal arrest or detention. Paragraph 
5 of this article sets forth the well-known safeguards of habeas corpus, 
that is, 


anyone who is deprived of his liberty by arrest or detention shall be 
entitled to take proceedings by which the lawfulness of his detention 
shall be decided without delay by a court and his release ordered if 
the detention is not lawful. 


Paragraph 6 provides that ‘‘ Anyone who has been the victim of unlawful 
arrest or deprivation of liberty shall have an enforceable right to compen- 
sation.’’ The United States representative urged the omission of this 
paragraph. 

Article 7 prohibits the imprisonment of anyone merely on the ground 
of inability to fulfil a contractual obligation. 

Article 8 was revised to provide expressly that the right to liberty of 
movement and freedom to choose one’s residence shall be provided only 
‘within the territory of a State.’’ Liberty of movement and freedom to 
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choose one’s residence, as well as freedom to leave a country, were made 
subject to such general limitations as are not inconsistent with the other 
rights recognized in the Covenant. A new provision added in Article 8 
states that no one shall be subjected to arbitrary exile. The provision 
previously in this article providing that anyone shall be free to enter the 
country of which he is a national was retained, but made subject to the 
provision against arbitrary exile. 

Article 9 prohibits the expulsion of any alien legally admitted to the 
territory of a state except on established legal grounds and according to 
procedure and safeguards which shall in all cases be provided by law. 

Article 10 guarantees everyone a fair and public hearing by an inde- 
pendent and impartial tribunal established by law. Certain exceptions 
are provided for the exclusion of the press and public from a trial where, 
for example, this exclusion is necessary for reasons of morals, public 
order, or national security. It is expressly provided that everyone charged 
with a criminal offense shall have the right to be presumed innocent until 
proved guilty according to law. Certain minimum guarantees are pro- 
vided to a defendant charged with a criminal offense. The representative 
of the United States urged the omission of paragraph 3 concerning compen- 
sation. 

Article 11 provides protection against ex post facto laws, national or 
international. 

Article 12 provides that every one shall have the right to recognition as 
a person before the law. Members of the Commission thought that this 
article was needed to preclude the possible repetition of the Nazi practice 
of depriving members of certain groups of their legal personality so that 
the courts could completely ignore their rights. 

Article 13 provides for freedom of thought, conscience, and religion, 
including freedom to manifest one’s religion or belief in teaching, prac- 
tice, worship, and observance. 

At the request of the General Assembly, the Commission on Human 
Rights drafted Article 14 on freedom of expression for inclusion in the 
Covenant. This article was drafted in general terms to provide that 
everyone shall have the right to freedom of expression, including freedom 
to seek, receive, and impart information and ideas of all kinds regardless 
of frontiers, either orally, in writing or in print, in the form of art or 
through any other media of his choice. 

This freedom of expression is subject only to such restrictions as are 
provided by law and are necessary for the protection of national security, 
public order, safety, health or morals, or the rights, freedoms, or reputa- 
tions of others. Although some members of the Commission sought to 
restrict freedom of expression further by specific limitations, the Com- 
mission rejected these proposals and decided to limit freedom of expres- 
sion only in general terms along the same lines as the limitations provided 
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in the articles concerning freedom of religion, assembly, and association. 

Articles 15 and 16 recognize the right of peaceful assembly and the 
right of association, subject only to restrictions prescribed by law and 
necessary to ensure national security, public order, the protection of health 
or morals or the protection of the rights and freedoms of others. 

Article 17 provides that ‘‘ All are equal before the law’’ and shall be ac- 
corded equal protection of the law without discrimination. 

Article 18 points out that nothing in the Covenant may be interpreted 
as limiting or derogating from any of the rights and freedoms which may 
be guaranteed under the laws of any Contracting State or any conventions 
to which it is a party. 

The Commission, at its 1950 session, decided to include in the Covenant 
Articles 19 to 41 authorizing only states parties to the Covenant to file 
complaints with respect to violations. A proposal to extend the right to 
complain to non-governmental organizations was rejected by a vote of 7 
against (Australia, Belgium, Egypt, Greece, France, United Kingdom, 
United States), 4 in favor (Chile, India, Lebanon, Uruguay), with 3 ab- 
stentions (China, Denmark, Yugoslavia). The proposal to extend the 
right to complain to individuals was rejected by a vote of 8 against (Aus- 
tralia, Belgium, China, Egypt, France, Greece, United Kingdom, United 
States), 3 in favor (India, Lebanon, Uruguay), with 3 abstentions (Chile, 
Denmark, Yugoslavia). 

The Commission approved the establishment of a permanent Interna- 
tional Human Rights Committee to consist of 7 members who would serve 
for a term of 5 years each. It is proposed that the members of the Com- 
mittee be elected by states parties to the Covenant. Members of the Com- 
mittee will be eligible for reélection. Each state would nominate from 2 
to 4 persons of high standing and of recognized experience in the field of 
human rights to a panel, and the members of the Committee would be 
elected from this panel. 

It is proposed that, initially, if one state party to the Covenant con- 
siders that another state party to the Covenant is not giving effect to the 
provisions of the Covenant, it would call the matter to the attention of that 
state by a written communication. Within 3 months after the receipt of 
this communication, the receiving state would afford the complaining 
state an explanation or a statement in writing concerning the matter. If 
the matter is not adjusted within 6 months, either state would have the right 
to refer the matter to the Human Rights Committee. It is provided that 
the Committee would normally not deal with the matter referred to it if 
available domestic remedies have not been invoked and exhausted. 

If local remedies have been exhausted, the Committee would ascertain 
the facts and make available its good offices to the states concerned with a 
view to a friendly solution of the matter on the basis of respect for human 
rights as recognized in the Covenant. In every case, the Committee would, 
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within 18 months, draw up a report which the United Nations would pub- 
lish. If a solution of the matter is reached, the Committee would confine 
its report to a brief statement of the facts and the solution reached. If a 
solution is not reached, the Committee would state in its report its con- 
clusions on the facts. 

Article 42 provides that the Covenant will come into force as soon as 
20 states have deposited their instruments of ratification or accession with 
the Secretary General of the United Nations. 

Because of the lack of time, the Commission decided to postpone its 
consideration of Article 48 concerning federal states. The United States 
representative stressed in the Commission the importance of including a 
federal state article in the Covenant along the lines of the United States 
proposal in order to make it possible for federal states to adhere to the 
Covenant. 

The United States proposal undertakes to make it clear that the obliga- 
tions undertaken by the United States under the Covenant would be lim- 
ited to matters which are determined in accordance with the constitutional 
processes of the United States to be appropriate for Federal action. With 
the inclusion of this federal state article in the Covenant, the only obliga- 
tion which the United States would have with respect to matters determined 
not to be appropriate for Federal action will be to bring these matters to 
the attention of the appropriate authorities of the States in the United 
States with a favorable recommendation. 

It was pointed out to members of the Commission that although the 
United States is not prepared to undertake all the obligations of the 
Covenant, since all the rights set forth in the Covenant do not relate to 
Federal matters, the United States is prepared to undertake as many of 
the obligations of the Covenant as are determined in accordance with the 
constitutional processes of the United States to be appropriate for Federal 
action. 

The proposal submitted by the United States for inclusion in the Cove- 
nant as a federal state article reads as follows: 


In the case of a Federal State, the following provisions shall apply: 


(a) With respect to any articles of this Covenant which are deter- 
mined in accordance with the constitutional processes of that State 
to be appropriate in whole or in part for federal action, the obliga- 
tions of the federal government shall to this extent be the same as 
those of parties which are not Federal States; 

(b) With respect to articles which are determined in accordance 
with the constitutional processes of that State to be appropriate in 
whole or in part for action by the constituent states, provinces, or 
cantons, the federal government shall bring such articles, with favour- 
able recommendation, to the notice of the appropriate authorities of 
the states, provinces or cantons at the earliest possible moment. 
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The Commission decided not to include economic and social articles 
in the Covenant but, instead, to postpone the consideration of these articles 
until its 1951 session. Consideration at that session will particularly be 
given to the extent to which other organs and specialized agencies within 
the framework of the United Nations are already taking action with respect 
to these rights. 

A representative of the Union of Soviet Socialist Republics attended the 
first meeting of the 1950 session of the Commission at which he proposed 
that the Commission ‘‘exclude the representative of the Kuomintang’”’ 
from membership in the Commission. This proposal was ruled out of 
order by the Chairman, since members of the Commission, although nomi- 
nated by their governments, are confirmed by the Economie and Social 
Council. 

The Chairman pointed out that the representative of China was con- 
firmed by the Economie and Social Council and that, accordingly, if the 
Soviet Union wished to challenge his membership on the Commission, 
this should be done in the Economic and Social Council rather than in the 
Commission on Human Rights. The Soviet member challenged this ruling 
of the Chairman, but it was sustained by a vote of 12 to 2, with Yugoslavia 
and the Soviet Union voting against the ruling. The representative of 
the Soviet Union thereupon protested against the decision of the Commis- 
sion and withdrew from the meeting. The Ukraine Soviet Socialist Re- 
public was not represented at this meeting nor at any later meeting of this 
session of the Commission. 

At the 1949 session of the Commission, the Soviet representative at that 
time, A. P. Pavlov, abstained when the Commission voted to approve the 
report of its work. Mr. Pavlov, at the 1949 session, repeatedly sought to 
include provisions in the draft Covenant which would weaken the effective- 
ness of the rights and freedoms being safeguarded. The other members 
of the Commission, however, rejected his amendments to the Covenant 
just as they had rejected similar amendments he had proposed to the 
Declaration of Human Rights the previous year.’ 

Mrs. Eleanor Roosevelt, the representative of the United States on the 
Commission, was elected Chairman of the 1950 session of the Commission. 
She has been elected Chairman of each session of the Commission on Hu- 
man Rights since its establishment in 1947. 

In its review of the draft Covenant on Human Rights at its 1951 session, 
the Commission will consider in particular the request of the General 
Assembly (1) to improve the wording of some of the articles of the Cove- 
nant, (2) to study and prepare recommendations relating to the inclusion 
of a federal state article in the Covenant, (3) ‘‘to include in the Covenant 
a clear expression of economic, social and cultural rights in a manner which 


8 See this JOURNAL, Vol. 43 (1949), p. 786. 
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relates them to the civic and political freedoms proclaimed in the Cove- 
nant,’’ and (4) to draft provisions in the Covenant or in separate protocols 
for the receipt and examination of petitions from individuals and organi- 
zations with respect to alleged violations of the Covenant. 


JAMES SIMSARIAN * 


THE FISHERY,PROCLAMATION OF 1945 


The article in the October, 1950, JourNaL on ‘‘Recent Developments in 
High Seas Fisheries Jurisdiction under the Presidential Proclamation of 
1945,’’ appears accurately to present the current views of the Department 
of State—one hesitates to use the term ‘‘policies’’—insofar as such views 
are obtainable. However, it does not tell the whole story. 

Arising directly out of the incursion of Japanese fishermen during the 
1930’s into the Bristol Bay red salmon fishery, the genesis of the Proclama- 
tion within the Department was the personal assurance of Secretary Cordell 
Hull to then Senator Schwellenbach and the writer that he would see that 
something was done to stop this intrusion. Two plans were evolved, one 
to secure immediate relief, the other to prevent repetition. Negotiations 
with Japan in 1938, referred to by Mr. Selak, were to carry out the first 
objective ; the second ripened into the Proclamation. That its issuance was 
delayed until 1945 is not surprising in view of Departmental practices and 
the advent of war. 

The Proclamation merits present interest, not because of the recent and 
highly commendable conclusion of the treaties referred to by Mr. Selak, for 
they merely follow the pattern of the international halibut and salmon 
treaties which long antedated the Proclamation. "What deserves attention 
right now is that the Proclamation grew out of the necessity to meet a pre- 
cise situation, and that this necessity may shortly re-occur if the Department 
persists in its announced plan not to incorporate any provisions for the pro- 
tection of American fisheries in its proposed peace treaty with Japan. 

Although the proclamation does not specifically mention salmon or Alaska, 
it does say: 


Where such activities [fishing] have been or shall hereafter be de- 
veloped and maintained by its nationals alone, the United States re- 
gards it as proper to establish explicitly bounded conservation zones 
in which fishing activities shall be subject to the regulation and control 
of the United States. 


Furthermore, the concurrent official release stated: ‘‘As a result of the 


establishment of this new policy, the United States will be able to protect 
effectively, for instance, its most valuable fishery, that for the Alaska 


* Adviser to United States Representative to the United Nations Commission on 
Human Rights and to the United States Delegation to the United Nations General 
Assembly, and Assistant Officer in Charge, United Nations Cultural and Human Rights 
Affairs, Department of State. 
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salmon.’’ There was also a concurrent Executive Order ‘‘that the Secre- 
tary of State and the Secretary of the Interior shall from time to time jointly 
recommend the establishment by Executive orders of fishery conservation 
zones in areas of the high seas contiguous to the coasts of the United States,”’ 
a command which has been consistently ignored. 


These recitals disclose a willingness and intention on the part of our 


Government, at that time, to take unilateral action, if necessary, to accom- 
plish a practical result. If the Department should grasp the opportunity 
to solve the acute Pacific Ocean fishery problem in connection with the 
negotiation of a peace treaty with Japan, the necessity for unilateral action 
might be happily avoided, but it would be a misfortune for our own Gov- 
ernment now to abnegate a power which it so boldly announced by the 
Proclamation of 1945, resort to which may be essential to the protection of 
our national interests. 
Epwarp W. ALLEN 

Seattle, Washington 


ANNUAL MEETING OF THE SOCIETY 


The Forty-Fifth Annual Meeting of the American Society of International 
Law will be held at the Washington Hotel in Washington, D. C., from 
April 26 to 28, 1951. An interesting program of subjects and speakers is 
being arranged by the Committee on Annual Meeting under the chairman- 
ship of Professor John W. Brewer. 

As already noted above, the business session of the Society on Saturday, 
April 28, will be devoted primarily to completing its organization as a 
corporation in accordance with the Act of Congress approved last Sep- 
tember. The annual banquet on Saturday evening will conclude the ses- 
sions. 

Advance programs and reservation cards for the dinner will be sent to 
the members of the Society early in April. 


E. H. F. 


JUDICIAL DECISIONS 


By W. BisHop, JR. 


Of the Board of Editors 


[With the assistance of Mr. Donald S. Leeper, made possible by the W. W. Cook 
Legal Research Endowment of the University of Michigan Law School.] 


AsyLum Case I.C.J. Reports, 1950, p. 266." 
International Court of Justice, November 20, 1950. 

Diplomatic asylum.—Right of qualification of the nature of the offence as political 
or ordinary; claim to unilateral and definitive qualification by the State granting 
asylum.—Lack of foundation of such a claim in the absence of agreement or of a 
customary rule to justify it—Bolwarian Agreement of 1911 on Extradition; differ- 
ences between territorial asylum (extradition) and diplomatic asylum.—The Havana 
Convention on Asylum of 1998, the Montevideo Convention on Political Asylum of 
1983; custom, elements and proof of custom.—Guarantees for the free departure of 
the refugee; conditions required for the request for a safe-conduct. 

Counter-claim.—Admissibility: direct connexion with the subject-matter of the Ap- 
plication (Article 63 of the Rules of Court).—Merits: interpretation of Article I, 
paragraph I, of the Havana Convention; interpretation of Article 2, paragraph 2, of 
the same Convention: notion of urgency, nature of the danger the tmminence of which 
constitutes urgency, legal proceedings instituted by the territorial authorities prior to 
the grant of asylum, regular proceedings, proceedings manifestly of an arbitrary char- 
acter; absence of urgency at the time of the grant of asylum; protection maintained 
against regular proceedings; prolongation of asylum contrary to Article 2, paragraph 
2, of the Havana Convention. 


[Colombia and Peru submitted this case to the Court by an agreement 
of August 31, 1949, known as the ‘‘ Act of Lima.’’] 

On October 3rd, 1948, a military rebellion broke out in Peru. It was 
suppressed on the same day and investigations were at once opened. 

On October 4th, the President of the Republic issued a decree in the 
recitals of which a political party, the American People’s Revolutionary 
Alliance, was charged with having organized and directed the rebellion. 
The decree consequently enacted that this party had placed itself outside 
the law, that it would henceforth not be permitted to exercise any kind of 
activity, and that its leaders would be brought to justice in the national 
courts as instigators of the rebellion. Simultaneously, the head of the 
Judicial Department of the Navy issued an order requiring the Examining 
Magistrate to open at once an enquiry as to the facts constituting the crime 
of military rebellion. 

On October 5th, the Minister of the Interior addressed to the Minister 
for the Navy a ‘‘note of denunciation’’ against the leader of the American 


1 Excerpted text of judgment. 
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People’s Revolutionary Alliance, Victor Rat Haya de la Torre, and other 
members of the party as responsible for the rebellion. This denunciation 
was approved on the same day by the Minister for the Navy and October 
10th by the Public Prosecutor, who stated that the subject-matter of the 
proceedings was the crime of military rebellion. 

On October 11th, the Examining Magistrate issued an order for the 
opening of judicial proceedings against Haya de la Torre and others ‘‘in 
respect of the crime of military rebellion with which they are charged in 
the ‘denunciation,’’’ and on October 25th he ordered the arrest of the 
persons ‘‘denounced’’ who had not yet been detained. 

On October 27th, a Military Junta made a coup d’état and seized the 
supreme power. This Military Junta of the Government issued on No- 
vember 4th a decree providing for Courts-Martial for summary procedure 
in cases of rebellion, sedition and rioting, fixing short time-limits and se- 
vere punishment without appeal. 

This decree was not applied to the judicial proceedings against Haya de 
la Torre and others. These proceedings continued under the same juris- 
diction as theretofore. This is shown by a note of November 8th from the 
Examining Magistrate requesting the production of certain documents, 
by a note of November 13th from the Head of the Investigation and 
Surveillance Service to the Examining Magistrate stating that Haya de 
la Torre and others were not arrested as they could not be found, and by 
an Order by the Examining Magistrate of the same date requiring the 
defaulters to be cited by public summons. On November 16th and the 
two subsequent days, the summons was published in the official gazette 
El Peruano, requiring ‘‘the accused persons who are in default’’— 
Haya de la Torre and others—to report to the office of the Examining 
Magistrate to answer the accusation brought against them ‘‘for the crime 
of military rebellion.’’ Haya de la Torre did not report, and the facts 
brought to the knowledge of the Court do not show that any further 
measures were taken against him. 

On October 4th, the day after the military rebellion, a state of siege 
was declared, suspending certain constitutional rights; it was renewed on 
November 2nd and December 2nd, 1948, and on January 2nd, 1949. 

On January 3rd, 1949, Haya de la Torre sought asylum in the Colombian 
Embassy in Lima. On the next day, the Colombian Ambassador sent the 
following note to the Peruvian Minister for Foreign Affairs and Public 


Worship : 


‘‘T have the honour to inform Your Excellency, in accordance with 
what is provided in Article 2, paragraph 2, of the Convention on 
Asylum signed by our two countries in the city of Havana in the year 
1928, that Sefior Victor Rat Haya de la Torre has been given asylum 
at the seat of this mission as from 9 p.m. yesterday. 

In view of the foregoing, and in view of the desire of this Embassy 
that Senor Haya de la Torre should leave Peru as early as possible, I 
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request Your Excellency to be good enough to give orders for the 
requisite safe-conduct to be issued, so that Senor Haya de la Torre may 
leave the country with the usual facilities attaching to the right of diplo- 
matic asylum.”’ 


On January 14th, the Ambassador sent to the Minister a further note 
as follows: 


‘‘Pursuant to instructions received from the Chancellery of my 
country, I have the honour to inform Your Excellency that the Gov- 
ernment of Colombia, in accordance with the right conferred upon it 
by Article 2 of the Convention on Political Asylum signed by our two 
countries in the city of Montevideo on December 26th, 1933, has 
qualified Senor Victor Ravl Haya de la Torre as a political refugee.’’ 


A diplomatic correspondence followed, leading up to the Act of Lima 
of August 31st, 1949, whereby the dispute which had arisen between the 
two Governments was referred to the Court. 

The Colombian Government has presented two submissions, of which the 
first asks the Court to adjudge and declare 


‘‘That the Republic of Colombia, as the country granting asylum, 
is competent to qualify the offence for the purpose of said asylum, 
within the limits of the obligations resulting in particular from the 
Bolivarian Agreement on Extradition of July 18th, 1911,1 and the 
Convention on Asylum of February 20th, 1928,? and of American 
international law in general.’’ 


If the Colombian Government by this submission intended to allege 
that Colombia, as the State granting asylum, is competent to qualify the 
offence only provisionally and without binding effect for Peru, the solution 
would not remain a matter of doubt. It is evident that the diplomatic 
representative who has to determine whether a refugee is to be granted 
asylum or not must have the competence to make such a provisional quali- 
fication of any offence alleged to have been committed by the refugee. 
He must in fact examine the question whether the conditions required 
for granting asylum are fulfilled. The territorial State would not thereby 
be deprived of its right to contest the qualification. In case of disagree- 
ment between the two States, a dispute would arise which might be settled 
by the methods provided by the Parties for the settlement of their dis- 
putes. 

This is not, however, the meaning which the Colombian Government has 
put on its submission. It has not claimed the right of qualification for 
the sole purpose of determining its own conduct. The written and oral 
arguments submitted on behalf of that Government show that its claim 
must be understood in the sense that Colombia, as the State granting asylum, 
is competent to qualify the nature of the offence by a unilateral and de- 


1See this JouRNAL, Supp., Vol. 29 (1935), p. 282. 
2 See this JourNAL, Supp., Vol. 22 (1928), p. 158. 
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finitive decision binding on Peru. Colombia has based this submission 
partly on rules resulting from agreement, partly on an alleged custom. 

The Colombian Government has referred to the Bolivarian Agreement of 
1911, Article 18, which is framed in the following terms: 


‘* Aside from the stipulations of the present Agreement, the signa- 
tory States recognize the institution of asylum in conformity with the 
principles of international law.”’ 


In recognizing ‘‘the institution of asylum,’’ this article merely refers to 
the principles of international law. But the principles of international 
law do not recognize any rule of unilateral and definitive qualification by 
the State granting diplomatic asylum. 

The Colombian Government has also relied on Article 4 of this Agreement 
concerning extradition of a criminal refugee from the territory of the State 
in which he has sought refuge. The arguments submitted in this respect 
reveal a confusion between territorial asylum (extradition), on the one 
hand, and diplomatic asylum, on the other. 

In the case of extradition, the refugee is within the territory of the State 
of refuge. A decision with regard to extradition implies only the normal 
exercise of the territorial sovereignty. The refugee is outside the territory 
of the State where the offence was committed, and a decision to grant him 
asylum in no way derogates from the sovereignty of that State. 

In the case of diplomatic asylum, the refugee is within the territory of 
the State where the offence was committed. A decision to grant diplomatic 
asylum involves a derogation from the sovereignty of that State. It with- 
draws the offender from the jurisdiction of the territorial State and con- 
stitutes an intervention in matters which are exclusively within the com- 
petence of that State. Such a derogation from territorial sovereignty can- 
not be recognized unless its legal basis is established in each particular case. 

For these reasons, it is not possible to deduce from the provisions of 
agreements concerning extradition any conclusion which would apply to 
the question now under consideration. 

The Colombian Government further relies on the Havana Convention on 
Asylum of 1928. This Convention lays down certain rules relating to 
diplomatic asylum, but does not contain any provision conferring on the 
State granting asylum a unilateral competence to qualify the offence with 
definitive and binding force for the territorial State. The Colombian 
Government contends, however, that such a competence is implied in that 
Convention and is inherent in the institution of asylum. 

A competence of this kind is of an exceptional character. It involves 
a derogation from the equal rights of qualification which, in the absence of 
any contrary rule, must be attributed to each of the States concerned; it 
thus aggravates the derogation from territorial sovereignty constituted by 
the exercise of asylum... . 
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These considerations show that the alleged right of unilateral and defini- 
tive qualification cannot be regarded as recognized by implication in the 
Havana Convention. Moreover, this Convention, in pursuance of the de- 
sire expressed in its preamble of ‘‘fixing the rules’’ which the Governments 
of the States of America must observe for the granting of asylum, was 
concluded with the manifest intention of preventing the abuses which had 
arisen in the previous practice, by limiting the grant of asylum. It did 
so in a number of ways and in terms which are unusually restrictive and 
emphatic (‘‘It is not permissible for States .. .’’; ‘‘Asylum may not be 
granted except in urgent cases and for the period of time strictly indis- 
pensable ... ,’’ ete.). 

The Colombian Government has invoked Article 2, paragraph 1, of the 
Havana Convention, which is framed in the following terms: 


‘‘ Asylum granted to political offenders in legations, warships, mili- 
tary camps or military aircraft, shall be respected to the extent in 
which allowed as a right or through humanitarian toleration, by the 
usages, the conventions or the laws of the country in which granted 
and in accordance with the following provisions :’’ 

This provision has been interpreted by that Government in the sense 
that the usages, conventions and laws of Colombia relating to the qualifica- 
tion of the offence can be invoked against Peru. This interpretation, which 
would mean that the extent of the obligation of one of the signatory States 
would depend upon any modifications which might occur in the law of an- 
other, cannot be accepted. The provision must be regarded as a limitation 
of the extent to which asylum shall be respected. What the provision says 
in effect is that the State of refuge shall not exercise asylum to a larger 
extent than is warranted by its own usages, conventions or laws and that 
the asylum granted must be respected by the territorial State only where 
such asylum would be permitted according to the usages, conventions or 
laws of the State of refuge. Nothing therefore can be deduced from this 
provision in so far as qualification is concerned. 

The Colombian Government has further referred to the Montevideo Con- 
vention on Political Asylum of 1933. It was in fact this Convention which 
was invoked in the note of January 14th, 1949, from the Colombian Ambas- 
sador to the Peruvian Minister for Foreign Affairs. It is argued that, by 
Article 2 of that Convention, the Havana Convention of 1928 is interpreted 
in the sense that the qualification of a political offence appertains to the 
State granting asylum. Articles 6 and 7 of the Montevideo Convention 
provide that it shall be ratified and will enter into force as and when the 
ratifications are deposited. The Montevideo Convention has not been 
ratified by Peru, and cannot be invoked against that State. The fact that 
it was considered necessary to incorporate in that Convention an article 
accepting the right of unilateral qualification, seems to indicate that this 
solution was regarded as a new rule not recognized by the Havana Conven- 
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tion. Moreover, the preamble of the Montevideo Convention states in its 
Spanish, French and Portuguese texts that it modifies the Havana Conven- 
tion. It cannot therefore be considered as representing merely an interpre- 
tation of that Convention. 

The Colombian Government has finally invoked ‘‘American interna- 
tional law in general.’’ In addition to the rules arising from agreements 
which have already been considered, it has relied on an alleged regional or 
local custom peculiar to Latin-American States. 

The Party which relies on a custom of this kind must prove that this 
custom is established in such a manner that it has become binding on the 
other Party. The Colombian Government must prove that the rule in- 
voked by it is in accordance with a constant and uniform usage practised by 
the States in question, and that this usage is the expression of a right ap- 
pertaining to the State granting asylum and a duty incumbent on the ter- 
ritorial State. This follows from Article 38 of the Statute of the Court, 
which refers to international custom ‘‘as evidence of a general practice 
accepted as law.”’ 

In support of its contention concerning the existence of such a custom, 
the Colombian Government has referred to a large number of extradition 
treaties which, as already explained, can have no bearing on the question 
now under consideration. It has cited conventions and agreements which 
do not contain any provision concerning the alleged rule of unilateral and 
definitive qualification such as the Montevideo Convention of 1889 on inter- 
national penal law, the Bolivarian Agreement of 1911 and the Havana Con- 
vention of 1928. It has invoked conventions which have not been ratified 
by Peru, such as the Montevideo Conventions of 1933* and 1939.2 The 
Convention of 1933 has, in fact, been ratified by not more than eleven States 
and the Convention of 1939 by two States only. 

It is particularly the Montevideo Convention of 1933 which Counsel for 
the Colombian Government has also relied on in this connection. It is 
contended that this Convention has merely codified principles which were 
already recognized by Latin-American custom, and that it is valid against 
Peru as a proof of customary law. The limited number of States which 
have ratified this Convention reveals the weakness of this argument, and 
furthermore, it is invalidated by the preamble which states that this Con- 
vention modifies the Havana Convention. 

Finally, the Colombian Government has referred to a large number of 
particular cases in which diplomatic asylum was in fact granted and re- 
spected. But it has not shown that the alleged rule of unilateral and defini- 
tive qualification was invoked or—if in some cases it was in fact invoked— 
that it was, apart from conventional stipulations, exercised by the States 

granting asylum as a right appertaining to them and respected by the ter- 


1 This JOURNAL, Supp., Vol. 28 (1934), p. 70. 
2 This JouRNAL, Supp., Vol. 37 (1943), p. 99. 
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ritorial States as a duty incumbent on them and not merely for reasons of 
political expediency. The facts brought to the knowledge of the Court dis- 
close so much uncertainty and contradiction, so much fluctuation and dis- 
crepancy in the exercise of diplomatic asylum and in the official views ex- 
pressed on various occasions, there has been so much inconsistency in the 
rapid succession of conventions on asylum, ratified by some States and re- 
jected by others, and the practice has been so much influenced by consid- 
erations of political expediency in the various cases, that it is not possible 
to discern in all this any constant and uniform usage, accepted as law, with 
regard to the alleged rule of unilateral and definitive qualification of the 
offence. 

The Court cannot therefore find that the Colombian Government has 
proved the existence of such a custom. But even if it could be supposed 
that such a custom existed between certain Latin-American States only, it 
could not be invoked against Peru which, far from having by its attitude 
adhered to it, has, on the contrary, repudiated it by refraining from ratify- 
ing the Montevideo Conventions of 1933 and 1939, which were the first to 
include a rule concerning the qualification of the offence in matters of 
diplomatic asylum. 

In the written Pleadings and during the oral proceedings, the Govern- 
ment of Colombia relied upon official communiqués published by the Peru- 
vian Ministry of Foreign Affairs on October 13th and 26th, 1948, and the 
Government of Peru relied upon a Report of the Advisory Committee of 
the Ministry of Foreign Affairs of Colombia dated September 2nd, 1937; 
on the question of qualification, these documents state views which are con- 
trary to those now maintained by these Governments. The Court, whose 
duty it is to apply international law in deciding the present case, cannot 
attach decisive importance to any of these documents. 

For these reasons, the Court has arrived at the conclusion that Colombia, 
as the State granting asylum, is not competent to qualify the offence by a 
unilateral and definitive decision, binding on Peru. 

In its second submission, the Colombian Government asks the Court to 
adjudge and declare: 


‘‘That the Republic of Peru, as the territorial State, is bound in the 
case now before the Court, to give the guarantees necessary for the 
departure of M. Victor Rail Haya de la Torre from the country, with 
due regard to the inviolability of his person.”’ 


This alleged obligation of the Peruvian Government does not entirely 
depend on the answer given to the first Colombian submission relating to 
the unilateral and definitive qualification of the offence. It follows from 
the first two articles of the Havana Convention that, even if such a right of 
qualification is not admitted, the Colombian Government is entitled to re- 
quest a safe-conduct under certain conditions. 
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The first condition is that asylum has been regularly granted and main- 
tained. It can be granted only to political offenders who are not accused 
or condemned for common crimes and only in urgent cases and for the 
time strictly indispensable for the safety of the refugee. These points 
relate to the Peruvian counter-claim and will be considered later to the 
extent necessary for the decision of the present case. 

The second condition is laid down in Article 2 of the Havana Convention: 


‘‘Third: The Government of the State may require that the refugee 
be sent out of the national territory within the shortest time possible ; 
and the diplomatic agent of the country who has granted asylum may 
in turn require the guarantees necessary for the departure of the 
refugee from the country with due regard to the inviolability of his 
person.’’ 


If regard is had, on the one hand, to the structure of this provision which 
indicates a successive order, and, on the other hand, to the natural and 
ordinary meaning of the words ‘‘in turn,’’ this provision can only mean 
that the territorial State may require that the refugee be sent out of the 
country, and that only after such a demand can the State granting asylum 
require the necessary guarantees as a condition of his being sent out. 
The provision gives, in other words, the territorial State an option to re- 
quire the departure of the refugee, and that State becomes bound to grant 
a safe-conduct only if it has exercised this option. 

A contrary interpretation would lead, in the case now before the Court, 
to the conclusion that Colombia would be entitled to decide alone whether 
the conditions provided by Articles I and 2 of the Convention for the 
regularity of asylum are fulfilled. Such a consequence obviously would 
be incompatible with the legal situation created by the Convention. 

There exists undoubtedly a practice whereby the diplomatic representa- 
tive who grants asylum immediately requests a safe-conduct without await- 
ing a request from the territorial State for the departure of the refugee. 
This procedure meets certain requirements: the diplomatic agent is 
naturally desirous that the presence of the refugee on his premises should 
not be prolonged; and the government of the country, for its part, desires 
in a great number of cases that its political opponent who has obtained 
asylum should depart. This concordance of views suffices to explain the 
practice which has been noted in this connexion, but this practice does 
not and cannot mean that the State, to whom such a request for a safe- 
conduct has been addressed, is legally bound to accede to it. 

In the present case, the Peruvian Government has not requested that 
Haya de la Torre should leave Peru. It has contested the legality of the 
asylum granted to him and has refused to deliver a safe-conduct. In 
such circumstances the Colombian Government is not entitled to claim that 
the Peruvian Government should give the guarantees necessary for the 
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departure of Haya de la Torre from the country, with due regard to the 
inviolability of his person. 

The counter-claim of the Government of Peru was stated in its final form 
during the oral statement of October 3rd, 1950, in the following terms: 


“*May It Please the Court: 

To adjudge and declare as a counter-claim under Article 63 of the 
Rules of Court, and in the same decision, that the grant of asylum by 
the Colombian Ambassador at Lima to Victor Ratl Haya de la Torre 
was made in violation of Article I, paragraph I, and Article 2, Para- 
graph 2, item 1 (inciso primero), of the Convention on Asylum signed 
in 1928, and that in any case the maintenance of the asylum consti- 
tutes at the present time a violation of that treaty.”’ 


As has already been pointed out, the last part of this sentence: ‘‘and 
that in any case the maintenance of the asylum constitutes at the present 
time a violation of that treaty,’’ did not appear in the counter-claim pre- 
sented by the Government of Peru in the Counter-Memorial. The addi- 
tion was only made during the oral proceedings. The Court will first con- 
sider the counter-claim in its original form. 

This counter-claim is intended, in substance, to put an end to the dispute 
by requesting the Court to declare that asylum was wrongfully given, the 
grant of asylum being contrary to certain provisions of the Havana Con- 
vention. The object of the counter-claim is simply to define for this 
purpose the legal relations which that Convention has established between 
Colombia and Peru. The Court observes in this connexion that the ques- 
tion of the possible surrender of the refugee to the territorial authorities is 
in no way raised in the counter-claim. It points out that the Havana 
Convention, which provides for the surrender to those authorities of per- 
sons accused of or condemned for common crimes, contains no similar 
provision in respect of political offenders. The Court notes, finally, that 
this question was not raised either in the diplomatic correspondence sub- 
mitted by the Parties or at any moment in the proceedings before the 
Court, and in fact the Government of Peru has not ieee that the 
refugee should be surrendered. 

It results from the final submissions of the Government of Colombia, as 
formulated before the Court on October 6th, 1950, that that Government did 
not contest the jurisdiction of the Court in respect of the original counter- 
claim; it did so only in respect of the addition made during the oral pro- 
ceedings. On the other hand, relying upon Article 63 of the Rules of 
Court, the Government of Colombia has disputed the admissibility of the 
counter-claim by arguing that it is not directly connected with the subject- 
matter of the Application. In its view, this lack of connexion results from 
the fact that the counter-claim raises new problems and thus tends to 
shift the grounds of the dispute. 

The Court is unable to accept this view. It emerges clearly from the 
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arguments of the Parties that the second submission of the Government of 
Colombia, which concerns the demand for a safe-conduct, rests largely on 
the alleged regularity of the asylum, which is precisely what is disputed 
by the counter-claim. The connexion is so direct that certain conditions 
which are required to exist before a safe-conduct can be demanded depend 
precisely on facts which are raised by the counter-claim. The direct con- 
nexion being thus clearly established, the sole objection to the admissibility 
of the counter-claim in its original form is therefore removed. 

Before examining the question whether the counter-claim is well founded, 
the Court must state in precise terms what meaning it attaches to the words 
‘‘the grant of asylum’’ which are used therein. The grant of asylum is 
not an instantaneous act which terminates with the admission, at a given 
moment, of a refugee to an embassy or a legation. Any grant of asylum 
results in, and in consequence logically implies, a state of protection; the 
asylum is granted as long as the continued presence of the refugee in the 
embassy prolongs this protection. This view, which results from the very 
nature of the institution of asylum, is further confirmed by the attitude 
of the Parties during this case. The counter-claim, as it appears in the 
Counter-Memorial of the Government of Peru, refers expressly to Article 
2, paragraph 2, of the Havana Convention, which provides that asylum may 
not be granted except ‘‘for the period of time strictly indispensable.’’ 
Such has also been the view of the Government of Colombia; its Reply 
shows that, in its opinion, as in that of the Government of Peru, the refer- 
ence to the above-mentioned provision of the Havana Convention raises 
the question of ‘‘duration of the refuge.’’ 

The Government of Peru has based its counter-claim on two different 
grounds which correspond respectively to Article I, paragraph I, and 
Article 2, paragraph 2, of the Havana Convention. 

Under Article I, paragraph I, ‘‘It is not permissible for States to grant 
asylum ... to persons accused or condemned for common crimes. .. .”’ 
The onus of proving that Haya de la Torre had been accused or condemned 
for common crimes before the grant of asylum rested upon Peru. 

The Court has no difficulty in finding, in the present case, that the 
refugee was an ‘‘accused person’’ within the meaning of the Havana Con- 
vention, inasmuch as the evidence presented by the Government of Peru 
appears conclusive in this connexion. It can hardly be agreed that the 
term ‘‘accused’’ occurring in a multilateral treaty such as that of Havana 
has a precise and technical connotation, which would have the effect of 
subordinating the definition of ‘‘accused’’ to the completion of certain 
strictly prescribed steps in procedure, which might differ from one legal 
system to another. 

On the other hand, the Court considers that the Government of Peru 
has not proved that the acts of which the refugee was accused before 
January 3rd/4th, 1949, constitute common crimes. From the point of 
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view of the application of the Havana Convention, it is the terms of the 
accusation, as formulated by the legal authorities before the grant of 
aslyum, that must alone be considered. As has been shown in the recital of 
the facts, the sole accusation contained in all the documents emanating from 
the Peruvian legal authorities is that of military rebellion, and the Gov- 
ernment of Peru has not established that military rebellion in itself con- 
stitutes a common crime. Article 248 of the Peruvian Code of Military 
Justice of 1939 even tends to prove the contrary, for it makes a distinction 
between military rebellion and common crimes by providing that: ‘‘Com- 
mon crimes committed during the course of, and in connexion with, a re- 
bellion, shall be punishable in conformity with the laws, irrespective of 
the rebellion.’’ 

These considerations lead to the conclusion that the first objection made 
by the Government of Peru against the asylum is not justified and that on 
this point the counter-claim is not well founded and must be dismissed. 

The Government of Peru relies, as a second basis for its counter-claim, 
upon the alleged disregard of Article 2, paragraph 2, of the Havana Con- 
vention, which provides as follows: ‘‘ Asylum may not be granted except in 
urgent cases and for the period of time strictly indispensable for the 
person who has sought asylum to ensure in some other way his safety.’’ 

Before proceeding to an examination of this provision, the Court con- 
siders it necessary to make the following remark concerning the Havana 
Convention in general and Article 2 in particular. 

The object of the Havana Convention, which is the only agreement 
relevant to the present case, was, as indicated in its preamble, to fix the 
rules which the signatory States must observe for the granting of asylum 
in their mutual relations. The intention was, as has been stated above, 
to put an end to the abuses which had arisen in the practice of asylum 
and which were likely to impair its credit and usefulness. This is borne 
out by the wording of Articles I and 2 of the Convention which is at times 
prohibitive and at times clearly restrictive. 

Article 2 refers to asylum granted to political offenders and lays down 
in precise terms the conditions under which asylum granted to such of- 
fenders shall be respected by the territorial State. It is worthy of note 
that all these conditions are designed to give guarantees to the territorial 
State and appear, in the final analysis, as the consideration for the obliga- 
tion which that State assumes to respect asylum, that is, to accept its prin- 
ciple and its consequences as long as it is regularly maintained. 

At the head of the list of these conditions appears Article 2, paragraph 
2, quoted above. It is certainly the most important of them, the essential 
justification for asylum being in the imminence or persistence of a danger 
for the person of the refugee. It was incumbent upon the Government 
of Colombia to submit proof of facts to show that the above-mentioned con- 
dition was fulfilled. 
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It has not been disputed by the Parties that asylum may be granted on 
humanitarian grounds in order to protect political offenders against the 
violent and disorderly action of irresponsible sections of the population. 
It has not been contended by the Government of Colombia that Haya de 
la Torre was in such a situation at the time when he sought refuge in the 
Colombian Embassy at Lima. At that time, three months had elapsed 
since the military rebellion. This long interval gives the present case a 
very special character. During those three months, Haya de la Torre 
had apparently been in hiding in the country, refusing to obey the sum- 
mons to appear of the legal authorities which was published on November 
16th/18th, 1948, and refraining from seeking asylum in the foreign em- 
bassies where several of his co-accused had found refuge before these 
dates. It was only on January 3rd, 1949, that he sought refuge in the 
Colombian Embassy. The Court considers that, prima facie, such cireum- 
stances make it difficult to speak of urgency. 

The diplomatic correspondence between the two Governments does not 
indicate the nature of the danger which was alleged to threaten the refugee. 
Likewise, the Memorial of the Government of Colombia confines itself to 
stating that the refugee begged the Ambassador to grant him the diplomatic 
protection of asylum as his freedom and life were in jeopardy. It is only in 
the written Reply that the Government of Colombia described in more 
precise terms the nature of the danger against which the refugee intended 
to request the protection of the Ambassador. It was then claimed that 
this danger resulted in particular from the abnormal political situation 
existing in Peru, following the state of siege proclaimed on October 4th, 
1948, and renewed successively on November 2nd, December 2nd, 1948, 
and January 2nd, 1949; that it further resulted from the declaration of 
‘a state of national crisis’? made on October 25th, 1948, containing various 
statements against the American People’s Revolutionary Alliance of which 
the refugee was the head; from the outlawing of this Party by the decree 
of October 4th, 1948; from the Order issued by the acting Examining 
Magistrate for the Navy on November 13th, 1948, requiring the defaulters 
to be cited by public summons; from the decree of November 4th, 1948, 
providing for Courts-Martial to judge summarily, with the option of 
increasing the penalties and without appeal, the authors, accomplices and 
others responsible for the offences of rebellion, sedition or mutiny. 

From these facts regarded as a whole the nature of the danger now be- 
comes clear, and it is upon the urgent character of such a danger that the 
Government of Colombia seeks to justify the asylum—the danger of 
political justice by reason of the subordination of the Peruvian judicial 
authorities to the instructions of the Executive. 

It is therefore necessary to examine whether, and, if so, to what extent, 
a danger of this kind can serve as a basis for asylum. 
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In principle, it is inconceivable that the Havana Convention could have 
intended the term ‘‘urgent cases’’ to include the danger of regular prose- 
eution to which the citizens of any country lay themselves open by at- 
tacking the institutions of that country; nor can it be admitted that in 
referring to ‘‘the period of time strictly indispensable for the person who 
has sought asylum to ensure in some other way his safety,’’ the Conven- 
tion envisaged protection from the operation of regular legal proceedings. 

It would be useless to seek an argument to the contrary in Article I of 
the Havana Convention which forbids the grant of asylum to persons 
‘faccused or condemned for common crimes’’ and directs that such persons 
shall be surrendered immediately upon request of the local government. 
It is not possible to infer from that provision that, because a person is 
accused of political offences and not of common crimes, he is, by that fact 
alone, entitled to asylum. It is clear that such an inference would disre- 
gard the requirements laid down by Article 2, paragraph 2, for the grant 
of asylum to political offenders. 

In principle, therefore, asylum cannot be opposed to the operation of 
justice. An exception to this rule can occur only if, in the guise of justice, 
arbitrary action is substituted for the rule of law. Such would be the 
ease if the administration of justice were corrupted by measures clearly 
prompted by political aims. Asylum protects the political offender against 
any measures of a manifestly extra-legal character which a government 
might take or attempt to take against its political opponents. The word 
‘‘safety,’’ which in Article 2, paragraph 2, determines the specific effect 
of asylum granted to political offenders, means that the refugee is pro- 
tected against arbitrary action by the government, and that he enjoys 
the benefits of the law. On the other hand, the safety which arises out of 
asylum cannot be construed as a protection against the regular application 
of the laws and against the jurisdiction of legally constituted tribunals. 
Protection thus understood would authorize the diplomatic agent to ob- 
struct the application of the laws of the country whereas it is his duty to 
respect them ; it would in fact become the equivalent of an immunity, which 
was evidently not within the intentions of the draftsmen of the Havana 
Convention. 

It is true that successive decrees promulgated by the Government of 
Peru proclaimed and prolonged a state of siege in that country; but it has 
not been shown that the existence of a state of siege implied the subordina- 
tion of justice to the executive authority, or that the suspension of certain 
constitutional guarantees entailed the abolition of judicial guarantees. As 
for the decree of November 4th, 1948, providing for Courts-Martial, it 
contained no indication which might be taken to mean that the new pro- 
visions would apply retroactively to offences committed prior to the pub- 
lication of the said decree. In fact, this decree was not applied to the legal 
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proceedings against Haya de la Torre, as appears from the foregoing re- 
cital of the facts. As regards the future, the Court places on record the 
following declaration made on behalf of the Peruvian Government: 


‘‘The decree in question is dated November 4th, 1948, that is, it was - 
enacted one month after the events which led to the institution of pro- 
ceedings against Haya de la Torre. This decree was intended to apply 
to crimes occurring after its publication, and nobody in Peru would 
ever have dreamed of utilizing it in the case to which the Colombian 
Government clumsily refers, since the principle that laws have no 
retroactive effect, especially in penal matters, is broadly admitted in 
that decree. If the Colombian Government’s statement on this point 
were true, the Peruvian Government would never have referred this 
ease to the International Court of Justice.’’ 


This declaration, which appears in the Rejoinder, was confirmed by the 
Agent for the Government of Peru in his oral statement of October 2nd, 
1950. 

The Court cannot admit that the States signatory to the Havana Conven- 
tion intended to substitute for the practice of the Latin-American republics, 
in which considerations of courtesy, good-neighbourliness and political ex- 
pediency have always held a prominent place, a legal system which would 
guarantee to their own nationals accused of political offences the privilege 
of evading national jurisdiction. Such a conception, moreover, would come 
into conflict with one of the most firmly established traditions of Latin 
America, namely, non-intervention. It was at the Sixth Pan-American 
Conference of 1928, during which the Convention on Asylum was signed, 
that the States of Latin America declared their resolute opposition to any 
foreign political intervention. It would be difficult to conceive that these 
same States had consented, at the very same moment, to submit to interven- 
tion in its least acceptable form, one which implies foreign interference in 
the administration of domestic justice and which could not manifest itself 
without casting some doubt on the impartiality of that justice. 

Indeed the diplomatic correspondence between the two Governments 
shows the constant anxiety of Colombia to remain, in this field as else- 
where, faithful to the tradition of non-intervention. Colombia did not 
depart from this attitude, even when she found herself confronted with an 
emphatic declaration by the Peruvian Minister for Foreign Affairs assert- 
ing that the tribunal before which Haya de la Torre had been summoned 
to appear was in conformity with the general and permanent organization 
of Peruvian judicial administration and under the control of the Supreme 
Court. This assertion met with no contradiction or reservation on the 
part of Colombia. It was only much later, following the presentation of the 
Peruvian counter-claim, that the Government of Colombia chose, in the 
Reply and during the oral proceedings, to transfer the defence of asylum 
to a plane on which the Havana Convention, interpreted in the light of the 
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most firmly established traditions of Latin-America, could provide it with 
no foundation. 

The foregoing considerations lead us to reject the argument that the 
Havana Convention was intended to afford a quite general protection of 
asylum to any person prosecuted for political offences, either in the course 
of revolutionary events, or in the more or less troubled times that follow, 
for the sole reason that it must be assumed that such events interfere with 
the administration of justice. It is clear that the adoption of such a 
criterion would lead to foreign interference of a particularly offensive 
nature in the domestic affairs of States; besides which, no confirmation of 
this criterion can be found in Latin-American practice, as this practice has 
been explained to the Court. 

In thus expressing itself, the Court does not lose sight of the numerous 
cases of asylum which have been cited in the Reply of the Government of 
Colombia and during the oral statements. In this connexion, the follow- 
ing observations should be made: 

In the absence of precise data, it is difficult to assess the value of such 
cases as precedents tending to establish the existence of a legal obligation 
upon a territorial State to recognize the validity of asylum which has been 
granted against proceedings instituted by local judicial authorities. . . . In 
a more general way, considerations of convenience or simple political ex- 
pedienecy seem to have led the territorial State to recognize asylum without 
that decision being dictated by any feeling of legal obligation. 

If these remarks tend to reduce considerably the value as precedents of 
the cases of asylum cited by the Government of Colombia, they show, none 
the less, that asylum as practised in Latin America is an institution which, 
to a very great extent, owes its development to extra-legal factors. The 
good-neighbour relations between the republics, the different political 
interests of the governments, have favoured the mutual recognition of 
asylum apart from any clearly defined juridical system. Even if the 
Havana Convention, in particular, represents an indisputable reaction 
against certain abuses in practice, it in no way tends to limit the practice of 
asylum as it may arise from agreements between interested governments 
inspired by mutual feelings of toleration and goodwill. 

In conclusion, on the basis of the foregoing observations and considera- 
tions, the Court considers that on January 3rd/4th, 1949, there did not 
exist a danger constituting a case of urgency within the meaning of Article 
2, paragraph 2, of the Havana Convention. 

This finding implies no criticism of the Ambassador of Colombia. His 
decision to receive the refugee on the evening of January 3rd, 1949, may 
have been taken without the opportunity of lengthy reflection; it may have 
been influenced as much by the previous grant of safe-conducts to persons 
accused together with Haya de la Torre as by the more general considera- 
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tion of recent events in Peru; these events may have led him to believe in 
the existence of urgency. But this subjective appreciation is not the rele- 
vant element in the decision which the Court is called upon to take con- 
cerning the validity of the asylum; the only important question to be con- 
sidered here is the objective existence of the facts, and it is this which must 
determine the decision of the Court. 

The notes of the Ambassador of Colombia of January 14th and February 
12th, 1949, reflect the attitude of the Government towards the asylum 
granted by its Ambassador. The first of these confirms the asylum and 
claims to justify its grant by a unilateral qualification of the refugee. The 
second formulates a demand for a safe-conduct with a view to permitting 
the departure of the refugee, and has based this demand expressly on the 
‘international obligations’’ alleged to be binding on the Government of 
Peru. In thus expressing itself, the Government of Colombia definitively 
proclaimed its intention of protecting Haya de la Torre, in spite of the 
existence of proceedings instituted against him for military rebellion. It 
has maintained this attitude and this protection by continuing to insist on 
the grant of a safe-conduct, even when the Minister for Foreign Affairs 
of Peru referred to the existence of ‘‘a judicial prosecution, instituted by 
the sovereign power of the State’’ against the refugee (notes of the Minister 
for Foreign Affairs of Peru of March 19th, 1949; of the Ambassador of 
Colombia of March 28th, 1949). 

Thus, it is clearly apparent from this correspondence that the Court, in 
its appraisal of the asylum, cannot be confined to the date of January 3rd/ 
4th, 1949, as the date on which it was granted. The grant, as has been 
stated above, is inseparable from the protection to which it gives rise—a 
protection which has here assumed the form of a defence against legal pro- 
ceedings. It therefore results that asylum has been granted for as long as 
the Government of Colombia has relied upon it in support of its request 
for a safe-conduct. 

The Court is thus led to find that the grant of asylum from January 3rd/ 
4th, 1949, until the time when the two Governments agreed to submit the 
dispute to its jurisdiction, has been prolonged for a reason which is not 
recognized by Article 2, paragraph 2, of the Havana Convention. 

This finding renders superfluous the addition to the counter-claim sub- 
mitted during the oral proceedings and worded as follows: ‘‘and that in 
any case the maintenance of the asylum constitutes at the present time 4 
violation of that treaty.’’ This part of the submission, as finally worded by 
the Government of Peru, was intended as a substitution for the counter- 
claim in its original form if the latter were rejected: it disappears with the 
allowance of this counter-claim. Hence it will not be necessary for the 
Court to consider either the objection on the ground of lack of jurisdiction 
or the objections on the grounds of inadmissibility which the Government of 
Colombia has based on an alleged disregard of Article 63 of the Rules of 
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Court or to consider the merits of the claim thus submitted by the Govern- 
ment of Peru. 

For these Reasons, The Court, on the submissions of the Government of 
Colombia, by fourteen votes to two, rejects the first submission in so far as 
it involves a right for Colombia, as the country granting asylum, to qualify 
the nature of the offence by a unilateral and definitive decision, binding on 
Peru; by fifteen votes to one, rejects the second submission ; on the counter- 
claim of the Government of Peru, by fifteen votes to one, rejects it in so far 
as it is founded on a violation of Article I, paragraph I, of the Convention 
on Asylum signed at Havana in 1928; by ten votes to six, finds that the 
grant of asylum by the Colombian Government to Victor Raul Haya de la 
Torre was not made in conformity with Article 2, paragraph 2 (‘‘First’’), 
of that Convention.* 


* Judges Alvarez, Badawi Pasha, Read and Azevedo, and Judge ad hoc Caicedo, de- 
livered dissenting opinions, not printed here. Judge Zoriti¢ accepted the first three 
points of the Judgment and the reasons in support thereof, but disagreed with the last 
point; he thought asylum was granted in conformity with Article 2, paragraph 2, of the 
Havana Convention, and shared Judge Read’s views on this point. 

On the day of the Judgment, Colombia requested an interpretation of the Judgment, 
under Article 60 of the Statute of the International Court of Justice, inquiring whether 
the Judgment (1) must be interpreted in the sense that the qualification of the offense as 
political, made by the Colombian Ambassador, was correct; (2) must be interpreted to 
mean that Peru is not entitled to demand surrender of the refugee and that Colombia is 
not bound to surrender him if requested; and (3) implies that Colombia is bound to sur- 
render the refugee to the Peruvian authorities, ‘‘even if the latter do not so demand, in 
spite of the fact that he is a political offender and not a common criminal, and that the 
only convention applicable to the present case does not order the surrender of political 
offenders.’’ 

On November 27, 1950, the Court, by a vote of twelve to one (Judge ad hoc Caicedo 
dissenting), held the request by Colombia for interpretation to be inadmissible. The 
Court found that the first point was not raised in the submissions of Colombia leading to 
the Judgment; on the second and third points it said that the question of surrender of 
the refugee to the Peruvian Government ‘‘ was completely left outside the submissions of 
the Parties. The Judgment in no way decided it, nor could it do so. It was for the 
Parties to present their respective claims on this point. The Court finds that they did 
nothing of the kind.’’ It stated that ‘‘the real purpose’’ of the request must be to 
obtain an interpretation, and not to obtain an answer to questions not decided; in addi- 
tion, ‘‘it is necessary that there should exist a dispute as to the meaning or scope of the 
Judgment.’’ Here the Court found that: ‘‘The ‘gaps’ which the Colombian Govern- 
ment claims to have discovered in the Court’s Judgment in reality are new questions, 
which cannot be decided by means of interpretation.’’ It added that, ‘‘In reality, the 
object of the questions submitted by the Colombian Government is to obtain, by the in- 
direct means of interpretation, a decision on questions which the Court was not called 
upon by the Parties to answer.’’ Nor was there here any ‘‘dispute as to meaning or 
scope of the Judgment,’’ since a ‘‘dispute requires a divergence of views between the 
parties on definite points.’’ (Judgment of November 27th, 1950, I.C.J. Reports, 1950, 
p. 395.) In a new action in this case brought by Colombia against Peru on Dee. 13, 
1950, the International Court of Justice issued an order on Jan. 3, 1951, fixing the time- 
limits for filing of pleadings by the parties as Feb. 7, 1951, for the Government of 
Colombia, and March 15, 1951, for the Government of Peru. 
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Recognition—retroactive effect—nationalization decrees and debts 
UnITED STATES v. NATIONAL City BANK or N. Y. 90 F. Supp. 448. 
U. S. District Court, S. D. N. Y., May 5, 1950. Rifkind, D. J. 


Relying on the Litvinov Assignment of 1933 by the Soviet Government, 
the United States in 1947 brought an action against defendant bank, as 
assignee of a bank account therein, for the balance on this account origi- 
nally deposited by the Russo-Asiatic Bank, a pre-Soviet Russian corpora- 
tion. Long prior to United States recognition of the Soviet Government, 
the latter had nationalized Russo-Asiatic Bank and transferred to itself 
the assets of that bank. The court stated that in view of United States v. 
Pink* and Steingut v. Guaranty Trust Co.,? the United States would be 
entitled to judgment, except for the fact that National City Bank was en- 
titled to offset a larger amount owed to it on Russian Treasury notes issued 
in 1917 by the Provisional Government of Russia, duly recognized by the 
United States. These notes were made in Washington and payable in 
dollars at National City Bank in New York. The unrecognized Soviet 
Government repudiated these notes by a decree of January 21, 1918, but 
thereafter the still recognized Provisional Government had extended their 
maturity to Nov. 1, 1919, when they were defaulted. The court said: 


I begin with the acceptance of the plaintiff’s major premise: that 
by virtue of the recognition of the Soviet regime in 1933, the validity 
of the Soviet banking decrees must be retroactively acknowledged. 
. . . It follows that on December 27, 1917, Soviet Russia became the 
owner of the Russo-Asiatic account at National City Bank. ... The 
position of Soviet Russia, on this premise, was the same as if it were 
the assignee of the Russo-Asiatic account. Thenceforth, National 
City Bank could treat Soviet Russia as a depositor who had to its credit 
$2,261,981.72. It necessarily follows that the credit balance became 
available for set-off against Soviet debts to National City Bank, in 
those instances in which the equitable doctrine of set-off obtains. 

. Again accepting the premise that retroactive effect must be 
given to recognition, it must be acknowledged that on November 7, 
1917, the date of the revolution, Soviet Russia became the obligor on 
Russia’s Treasury Notes. Another way of saying it is that the State 
of Russia was the obligor on the Notes before the revolution and that 
the State of Russia continued as the obligor after the revolution. The 
regime in power changed. The state, as a continuing personality, 
persisted. . . . That the Soviet Government so understood its obliga- 
tions is implicit in the decree of repudiation made on January 21, 
1918. There would have been no occasion for repudiation were there 
no obligation. 

On November 1, 1919, the Notes fell due. They were payable at 
National City Bank. They were, therefore, the equivalent of orders 
“‘to the bank to pay the same for the account of the principal debtor 
thereon.’’ N. Y. Negotiable Instruments Law. ... That order Na- 


1315 U. S. 203; this JouRNAL, Vol. 36 (1942), p. 309. 
258 F. Supp. 623 (S. D. N. Y. 1944), aff’d 161 F. (2d) 571 (C. C. A. 2d, 1947), 
cert. den., 332 U. S. 807 (1947). 
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tional City Bank could execute unless the act of repudiation prevented 

. . . The impact of repudiation by a sovereign within its own terri- 
tory is governed by the law which prevails in that territory. But 
obligations created here and here performable are governed by local 
law. . . . Repudiation by a foreign sovereign of obligations subject 
to our domestic law is effective only to the extent that its sovereign 
immunity shields it from suit. Wherever the shield of sovereign im- 
munity is not available there is nothing to prevent our domestic law 
from taking its course. Here, if the set-off is appropriate, immunity 
is not available. ... 

Does the allowance of this set-off conflict with the national policy 
as expressed in the Litvinov Assignment? I think it does not... . 
The United States took Russia’s claims subject to their infirmities. 
No conflict with national policy is generated by acknowledging and 
giving effect to an infirmity when it is discovered. 


It is, of course, painfully clear that to reach the conclusion that the 
defense should be sustained I have traversed a bridge built of fictions. 
‘‘Retroactivity’’ of Soviet recognition in 1933 commands us to treat 
the Russian decrees of 1917 as if the United States had recognized the 
Soviet Government on the day of the revolution. That fiction pre- 
vails until it collides with another, that the accredited agents of the 
Provisional Government must, at least in some respects, be treated as 
if there were a government whom they represented. Despite the 
cataclysmic character of the Bolshevik revolution, we must treat the 
Soviet Government as the uninterrupted extension of the empire of 
the Czars. These fictions, however, are the tools which the courts have 
forged for shaping the answers to the kind of questions which this 
case presents. 


The court rejected plaintiff’s argument based on the fact that the Notes 
and the deposit of Russo-Asiatic did not arise out of the same transaction, 
pointing out that the Soviet Government must be treated as if it became the 
owner of the Russo-Asiatic account on Dee. 27, 1917. Furthermore, the 
Notes were made in Washington and were payable in American currency 
at the National City Bank in New York; hence they were governed by 
American law rather than by Russian law, and the repudiation need not be 
given effect in an American court. Under New York law, 


When a depositor deposits moneys to his account in a bank, the 
bank may apply them to discharge his obligations, payable at the 
bank, without inquiring whether the deposit consisted of proceeds of 
a transaction in some way related to the debt. 


Finally, the court said: 


Plaintiff’s appeal to equitable consideration is based upon the con- 
tention that the United States is engaged in marshalling assets in 
order to create a pool out of which all American creditors of Russia 
might satisfy their claims pro-rata, whereas defendant . . . is seek- 
ing to secure preferential treatment for its own claims. 
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I need not consider this appeal. Whether the President, by virtue 
of his authority over our international relations, or the Congress could 
have modified the rights of Russia’s American creditors and debtors 
for the purpose of making an equal or more equitable distribution to 
all American creditors, is a question I am not called upon to investi- 
gate. The short answer is that neither the President nor the Congress 
did anything of the sort. The United States simply stepped into 
Russia’s shoes. The complaint ... states a simple claim at law for 
the balance standing to the credit of a bank depositor. The Govern- 
ment has chosen to have its claim appraised by such a standard. 


United Nations—legal capacity 
Ba.rour, GUTHRIE & Co. v. UNITED States. 90 F. Supp. 831. 
U.S. District Court, N. D. Calif., May 5, 1950. Goodman, D. J. 


In 1947 the United Nations through its International Children’s Emer- 
gency Fund shipped powdered milk from American ports for Greece and 
Italy on a vessel owned by the United States Government and operated 
under charter by an American company. When part of the shipment was 
damaged and another part lost, the United Nations and other shippers 
whose property suffered similarly joined in a libel in admiralty against the 
United States and the charterer. Exceptions questioning the capacity of 
the United Nations to sue, and in particular to sue the United States under 
the Suits in Admiralty Act (46 U. S. Code § 741), were overruled, the 
court saying in part: 


The International Court of Justice has held that the United Nations 
is a legal entity separate and distinct from the member States. While 
it is not a state nor a super-State, it is an international person, clothed 
by its Members with the competence necessary to discharge its func- 
tions.? 

Article 104 of the Charter of the United Nations, 59 Stat. 1053, pro- 
vides that ‘‘the Organization shall enjoy in the territory of each of its 
Members such legal capacity as may be necessary for the exercise of its 
functions and the fulfillment of its purposes.’’ As a treaty ratified 
by the United States, the Charter is part of the supreme law of the 
land. No implemental legislation would be necessary to endow the 
United Nations with legal capacity in the United States. But the 
President has removed any possible doubt by designating the United 
Nations as one of the organizations entitled to enjoy the privileges con- 
ferred by the International Organizations Immunities Act, 59 Stat. 
669... .* Section 2 (a) of that Act, 22 U.S.C.A. § 288a (a), states 
that ‘‘international organizations shall, to the extent consistent with 
the instrument creating them, possess the capacity—(i) to contract; 
(11) to acquire and dispose of real and personal property; (iii) to in- 
stitute legal proceedings. ’’ 


1 Citing Advisory Opinion on Reparation for Injuries Suffered in the Service of the 
United Nations, I. C. J. Reports, 1949, p. 174; this JournaL, Vol. 43 (1949), p. 589. 
2This JOURNAL, Supp., Vol. 40 (1946), p. 85. 
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Whether the United Nations may sue the United States is a more 
difficult question. It is apparent that Article 104 of the Charter of 
the United Nations was never intended to provide a method of settling 
differences between the United Nations and its members. It is equally 
clear that the International Organizations Immunities Act does not 
amount to a waiver of the United States’ sovereign immunity from 
suit. The precise question is whether the capacity to institute legal 
proceedings conferred on the United Nations by that Act includes the 
competence to sue the United States in cases in which the United States 
has consented to suits by other litigants. 

The broad purpose of the International Organizations Immunities 
Act was to vitalize the status of international organizations of which 
the United States is a member and to facilitate their activities. A 
liberal interpretation of the Act is in harmony with this purpose. 

The considerations which might prompt a restrictive interpretation 
are not persuasive. It is true that history has recorded few, if any, in- 
stances in which international entities have submitted their disputes to 
courts of one of the disputing parties. But international organiza- 
tions on a grand scale are a modern phenomena. The wide variety 
of activities in which they engage is likely to give rise to claims against 
their members that can most readily be disposed of in national courts. 
The present claim is such a claim. No political overtones surround it. 
No possible embarrassment to the United States in the conduct of its 
international affairs could result from such a decree as this court might 
enter. A claim for cargo loss and damage is clearly susceptible of 
judicial settlement... . 

International organizations, such as the United Nations and its agen- 
cies, of which the United States is a member, are not alien bodies. The 
interests of the United States are served when the United Nations’ in- 
terests are protected. A prompt and equitable settlement of any claim 
it may have against the United States will be the settlement most ad- 
vantageous to both parties. The courts of the United States afford a 
most appropriate forum for acecomplishing such a settlement. 


Finally, it cannot be denied that when the Congress conferred the 
privileges specified in the International Organizations Immunities 
Act, it neither explicitly or implicitly limited the kind or type of 
legal proceedings that might be instituted by the United Nations. 
There appears to be no good reason for the judicial imposition of such 
limitations.® 


3 Plaintiff ’s capacity to sue as assignee of UNRRA was not questioned in United 
Nations v. Adler, 90 F. Supp. 440 (S. D. N. Y., May 18, 1950). In International 
Refugee Organization v. Republic S. S. Corp., 92 F. Supp. 674 (D. Md., July 8, 1950), 
the court held that although the IRO had capacity to sue, it could not bring in a 
Federal District Court an action against a Panamanian corporation in which no ‘‘fed- 
eral question’’ was involved. Jurisdiction based on ‘‘diversity of citizenship’’ was 
limited to cases between citizens of different States, or between citizens of a State 
and foreign states or citizens or subjects thereof; and the IRO was not a citizen (or 
corporation) of one of the United States. Jurisdiction of the Federal courts did not 
extend to ‘‘suits solely between aliens where no federal question is involved.’’ Al- 
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Recognition—acts of contending Chinese governments 

BANK oF CHINA v. WELLS Farco BANK & UNIon Trust Co. 92 F. 
Supp. 920. 

U.S. District Court, N. D. Calif., July 17, 1950. Goodman, D. J. 


Plaintiff, a banking corporation organized under Chinese law in 1912 
and two-thirds of whose stock was owned by the Chinese Government, had 
a substantial deposit with defendant. After Chinese Communist forces 
gained control of most of the Chinese mainland, plaintiff’s directors moved 
its main office to Hong Kong. Chinese Communist authorities took over 
the old main office and named new persons to conduct the plaintiff bank. 
Thereafter the émigré directors and management of plaintiff bank brought 
this action for repayment of the deposit. Attorneys named by the newly 
constituted directors and managers sought to be substituted for those act- 
ing for the émigré interests. Denying without prejudice motions for sum- 
mary judgment, for substitution of attorneys, and to dismiss, the court 
continued the trial sine die and authorized defendant either to deposit the 
fund with the court or to place it in a separate trust account approved by 
the court. Judge Goodman said in part: 


Although by virtue of majority stock ownership, the Government of 
China controls this corporation, it is not a public corporation nor are 
its funds government funds... . 

The émigré directors of the Bank are now scattered. . . . Some of 


these directors represent a government which is not now, and may 
never again be, in a position to speak for the Chinese people in re- 
spect to the manner in which the corporation shall function in China. 
The others may or may not be the directors whom the private stock- 
holders now desire to speak for them. It is difficult to perceive how the 
interests of the corporation, its stockholders, and its depositors will be 
protected by placing the res in dispute at the disposal of a group of 
these directors. 

To deny the émigré directors control of these funds is not to deprive 
a government, still recognized by the United States, of funds to carry 
on its fight for survival. For these are corporate funds which should 
not be dissipated for purposes other than those of the corporation. 

On the other hand, the new management in China is not yet so 
established as to warrant placing these funds in its hands. Who the 
private stockholders wish to represent them is at present unknown. 
The new government directors represent a government, which although 
in control of the Chinese mainland, has not yet put down all organized 
resistance. Only time will tell whether this government will become 
a stable government. 

Furthermore, recent international developments bar any decision 
of this Court which would place these funds in the control of the new 


though the IRO might be regarded as constituted under an agreement equivalent to a 
treaty, the cause of action did not ‘‘arise under a treaty of the United States’’ within 
the terms of the section conferring on the Federal courts jurisdiction over actions 
arising under such treaties. 
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management of the bank in China. For this Court to recognize the 
acts of the so-called ‘‘Peoples Government,’’ in so far as they relate 
merely to a Chinese corporation which must function under that gov- 
ernment, might not necessarily run counter to a merely negative policy 
of non-recognition on the part of the United States. But, since the 
announcement of the President on June 27, 1950, that the United 
States will defend Formosa (the present seat of the de jure Chinese 
government) the policy of the United States appears to be one of 
active intervention against the aims of the ‘‘Peoples Government.”’ 
Although the Bank of China is a private corporation, the Court must 
realistically recognize that if the $626,860.07 in controversy were placed 
in the hands of the new management of the Bank of China, the 
**Peoples Government’’ would be aided and abetted. 

The only solution which gives promise of affording protection to 
the Bank of China, its stockholders, and depositors, and at the same 
time supporting the foreign policy of the United States, is to leave these 
funds where they are for the present. 


Immunity—property of secretary of delegation to United Nations 
AGosTINI v. De ANTUENO. 99 N. Y. S. (2d) 245. 
New York Municipal Court, June 5, 1950. Culkin, J. 


When a landlord brought summary proceedings for recovery of posses- 
sion of property occupied by tenant Argentine national, who claimed im- 
munity as Third Secretary of the Argentine Permanent Delegation to the 
United Nations, and moved to vacate the proceedings, the court denied the 
motion, holding that it had jurisdiction despite the immunities of members 
of the staff of permanent delegations to the United Nations under the Head- 
quarters Agreement, 61 Stat. 756, this JourNaL, Supp., Vol. 43 (1949), 
p. 8. Though this agreement provided that members of such delegations 
(as agreed upon by the Secretary General, the United States, and the gov- 
ernment concerned) should have in the United States ‘‘the same privileges 
and immunities, subject to the corresponding conditions and obligations, 
as it accords to diplomatic envoys accredited to it,’’ the court said: 


In a juridical sense, federal treaties and federal statutes stand on the 
basis of absolute equality. .. . 


The constitutional structure of the United States makes it clear 
that there are limitations to the treaty-making powers of the Federal 
Government. Where the act of a state legislature is constitutional 
under its reserved powers, the Federal Government is bound to re- 
spect it in the negotiation and conclusion of its treaties and in the 
enactment of its laws. Siemsen v. Bofer, 6 Cal. 250. 


Citing Ohio ex rel. Popovici v. Agler, 280 U. S. 379, this JourNaAL, Vol. 
24 (1930), p. 382, which held that the exclusive jurisdiction granted the 
Federal courts in actions against consuls did not prevent State courts taking 
jurisdiction over divorce actions against consular officers, the court added: 
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Summary proceedings for the recovery of possession of realty by a 
landlord against a tenant are historically a matter of local concern 
in the same manner as proceedings for divorce. . . 

There appears to be no doubt that real property held by diplomatic 
officers in a foreign state, and not pertaining to his diplomatic status, 
is subject to local laws... . 


In these special proceedings for recovery of real property, the court said: 
*‘The jurisdiction of this court is basically in rem, and not in personam.’’ 


Recognition—retroactive effect on actions of formerly recognized gov- 
ernment 

BoGUSLAWSKI v. GpYNIA-AMERYKA LINJE ZEeGLUGOWE SPoLKA AK- 
cynJA. 84 LI. L.R. 169, [1950] 2 All Eng. L.R. 355. 

England, Court of Appeal, June 15, 1950. Bucknill, Cohen, Denning, 
L. JJ. 


The plaintiffs, Polish seamen who served on a Polish vessel, sued for sums 
allegedly due from the defendant Polish owner of the vessel, according to 
contract made on their behalf by officials of the Warsaw Government (the 
Polish government-in-exile in London) after the establishment in June, 
1945, of the Provisional Polish Government of National Unity (Lublin), 
but before its recognition by the British Government. The British Foreign 
Office issued a certificate stating that the London Polish Government had 
been recognized until midnight, July 5-6, 1945, and that from that moment 
the London Polish Government was no longer recognized, but the Lublin 
Government recognized instead as the Government of Poland. 

Upholding the decision of the lower court that the plaintiffs were entitled 
to the sum, the court rejected the contention that recognition of the Lublin 
Government had retroactively invalidated the actions of the Warsaw Gov- 
ernment with relation to vessels and their crews not in Poland while it was 
still the recognized government. Cohen, L. J., said: 


In these circumstances it seems to me that the acts of the old Polish 
Government prior to midnight on July 5/6 are valid and binding on 
the new Polish Government, at any rate unless and until the new 
Polish Government rescinds or repudiates them, an event which it is 
common ground between the parties has not occurred so far as any 
act relevant to the present case is concerned. 


In taking this position he explained and distinguished the case of Luther 
v. James Sagor & Co., [1921] 3 K.B. 532, and agreed with Stone, J., in the 
ease of Guaranty Trust Co. v. United States, 304 U.S. 126. In relation to 
the same point Denning, L. J., said: 


In the ordinary way, of course, our Courts do give retroactive effect to 
the recognition of a Government, in that we recognize the acts of that 
Government within its proper sphere to have been lawful, not merely 
from the time of recognition but antecedently from the time that it 


a 
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was an effective government. ... The retroactive effect must, how- 
ever, be confined to acts of the Government within its proper sphere, 
that is to say, acts with regard to persons and property in the territory 
over which it exercised effective control (Banco de Bilbao v. Sancha, 
[1938] 2 K.B. 176) ; or acts with regard to ships which are registered 
there and whose masters attorn to them: the Arantzazu Mendi, [1939] 
A.C. 256; 63 Ll. L. Rep. 89. Just as the new Government only gains 
its right to recognition by its effective control, so also the extent of 
retroactivity is limited to the area of its effective control. 


The Polish Government officials had the power and authority under 
Polish law, according to the court, to make contracts on behalf of the de- 
fendant company, even though their offer may not have been accepted on 
behalf of plaintiff crew members until after recognition of the new Lublin 
Polish Government. Denning, L.J., said: 


So far as our Courts are concerned, it was nothing more than a case 
of an old Government going out of office and a new Government taking 
over. ... Decrees which were passed by the old Government will 
remain effective except in so far as the new Government decides to re- 
peal them. Rights and obligations which have become vested under 
the old Government will remain intact unless the new Government 
passes a decree divesting them if it can lawfully do so. Orders which 
have been issued by the old executive may have lawfully been obeyed 
unless the new executive countermands them. Curators who have been 
appointed by the old Government will remain Curators unless and 
until the new Government dismisses them. So also it seems to me that 
offers made by the old Government may lawfully be accepted during 
the time of the new Government unless they have meanwhile been re- 
voked.... [the principle of continuity] requires that the new Gov- 
ernment shall stand in the shoes of the old Government in all respects 
except in respect of acts of members of the old Government which were 
ultra vires or acts which were done by them, not in good faith as 
trustees for the state, but for an alien and improper purpose. 


The Lord Justice then went on to say that the acts done by the members 
of the Warsaw Government were not ultra vires and were, in view of the 
situation existent at the time, done in good faith. 
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Scienza Giuridica e il Diritto Internazionale. By Roberto Ago. Milan: A. 
Giuffré, 1950. pp. 108. 


The highly interesting study under review defends the purely scientific 
character of the science of international law. This presented a particu- 
larly difficult problem, not only because the scientific character of the sci- 
ence of law in general has been questioned, but also because the legal char- 
acter of international law itself has been attacked. Grotius and his follow- 
ers found the basis of international law in natural law. The first difficulty 
arose with Hobbes, who bases law on the authority of the state over its 
subjects. But the real problem posed itself with the rigorous positivism of 
the nineteenth century, according to which all law must be ‘‘posited,”’ 
historically man-made; natural law is completely rejected. The conse- 
quence was either the denial of the legal quality of international law (Hegel, 
Austin, Lasson, Binder, recently the Australian, Patton) or, as the majority 
recognized that the legal quality of international law is proved by the 
practice of states, attempts at construction were made, all of which have 
been shown to be untenable: the basis of ‘‘consent,’’ international law as 


‘‘external municipal law’’ (Zorn), the theory of auto-limitation (Jellinek), 
the theory of the ‘‘collective will’’ (Triepel, Anzilotti). 

In this century the old positivism has been overcome by Kelsen’s norma- 
tivism, recognizing that the legal norm is not a command, but a judgment, 
and founding international law on a hypothetical, presupposed ‘‘basic 


norm.’’ Further attempts were made in Italy by Perassi, and recently by 
Ziceardi and Sperduti. But neither of these attempts, nor a return to na- 
tural law (Verdross), nor a foundation in sociological reality can solve the 
problem (Duguit, Scelle, Quadri, Ross). 

To solve the problem, the author believes, it is necessary to revise criti- 
cally the very basis of positivism. Law must be freed from all extra-juridi- 
eal elements, ethical as well as sociological; the science of law, as such, 
must base itself exclusively on data offered by empirical reality, in order 
to determine its own concepts and conclusions. It must free itself of all 
a priori assumptions. The science of law must analyze empirical reality. 
An objective study of the reality of social life shows particular social judg- 
ments which are juridical, namely, those which are characterized by exer- 
cising a concrete influence on the respective position of the members of the 
social community, granting to or taking from them the possession of certain 
subjective situations, if certain factual conditions are given. The second 
point on which positivism needs a basic revision is its dogma that all law 
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‘ 


must be ‘‘positive,’’ posited by an act of human will, and must have a 
‘“‘source.’’ According to the author, there are, apart from legal norms so 
formed, the norms of ‘‘spontaneous formation’’ which logically can have no 
‘‘source.’’ With regard to the norms of ‘‘spontaneous formation,’’ the 
science of law has only the problem of their existence, not of their origin. 
Customary law—and the whole general international law is customary law 
—is always a law of spontaneous formation. This concept eliminates all 
the insurmountable difficulties into which the theory of custom as a 
‘*source,’’ with its two elements: wsus and opinio juris has run. The whole 
law consists not only of ‘‘positive,’’ or posited law, but also of spontaneous 
law. 

The study under review is, both in its critical and in its constructive part, 
very interesting and it is to be hoped that it will stimulate further study 
and discussion. 

Joser L. Kunz 


Einwirkung des Krieges auf die Nichtpolitischen Staatsvertrige. By Rich- 
ard Rank. Uppsala: Svenska Institutet for Internationell Ratt, 1949. 
pp. 234. Index. Kr. 10. 


As noted by Cardozo in Techt v. Hughes, the effect of war on treaties is 
one of the unsettled problems of international law. The growth in the num- 
ber and variety of multipartite treaties has increased the complexity of the 
problem and its significance for the international society. Dr. Rank has 


made a systematic and conscientious study, in the light of recent practice, 
of the problem as it concerns non-political multipartite treaties. After 
briefly reviewing the various theories of the effect of war on treaties, he 
examines in detail the practice with respect to multipartite treaties in a 
number of selected fields—industrial and literary property, private inter- 
national law, transportation, and communications. Both in the fields cov- 
ered and in much of the material examined, the study parallels parts of 
Tobin’s The Termination of Multipartite Treaties. The book would have 
been more useful if the author had devoted some attention to certain types 
of multipartite treaties not extensively treated by Tobin, such as the con- 
ventions for the control of narcotics. The author, nevertheless, makes a 
valuable contribution in reviewing the practice during and after the second 
World War, and in drawing upon little-known sources of information, in- 
cluding some specialized periodicals published in Germany during the war. 
His conclusions are restrained, and appear to confirm those of Tobin. 
War generally does not terminate non-political multipartite treaties, but 
may lead to the suspension or non-observance of the provisions of such 
treaties as required by the exigencies of the situation, even in relations with 
and between non-belligerents. 

Unlike many Continental authors, Dr. Rank recognizes the importance of 
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the design of the parties in determining the circumstances under which a 
party may lawfully modify or escape its obligations under a treaty. In this 
connection, he fails to raise the question whether it is analytically helpful 
to consider ‘‘the effect of war on treaties’’ as a distinct legal problem. The 
author’s own study suggests the conclusion that it is not the existence of 
‘‘war’’ as such, but rather the existence of any condition, such as hostilities, 
whether recognized as ‘‘war’’ or not, or any other grave emergency, that 
may within the design of the parties justify the suspension of the operation 
of a treaty provision. Dr. Rank does not consider, for example, the signifi- 
cance of the suspension in 1941 by the United States as a non-belligerent 
of its obligations under the Load-Line Convention of 1930, which was 
sought to be justified by references to the doctrine of rebus sic stantibus 
and to the intent of the parties, but which could be factually referred to as 
an ‘‘effect of war on treaties.’’ The legal ambiguity of the term ‘‘war’’ 
(see Grob, The Relativity of War and Peace) points in the same direction. 

A practical lesson to be drawn from the book is the desirability of clauses 
expressly indicating the intent of the parties as to the fate of a multipar- 
tite treaty in time of war or other emergency. Such a clause is found, for 
example, in the International Civil Aviation Convention of 1944 (Article 
89). It is to be hoped that efforts to draft and insert such clauses in multi- 
partite treaties will not be defeated by prudish objections to recognizing 
the possibility of war in the future. 

The author and the publishers are to be commended for the excellence of 
the aids to the reader (table of cases, bibliography and index) found at the 
end of the volume. 


Outver J. LisstrzyNn 


A Study of Statelessness. United Nations, Department of Social Affairs. 
Lake Success: 1949. pp. xiii, 190. Annexes. $1.25. 


This monograph was prepared in pursuance of the request of the Eco- 
nomic and Social Council to the Secretary General of the United Nations in 
consultation with the International Labor Office, the International Refu- 
gee Organization, and Professor Paul Niboyet. It is intended to serve as 
a preliminary study of the general problem of statelessness in order to point 
up areas in which the United Nations can and should have an interest. As 
the Secretary General emphasizes throughout his report, the United Nations 
is, in a very real sense, the only body capable of representing the interests 
of more than a million stateless persons. It is true that international con- 
ventions exist which have determined the status of certain groups of state- 
less persons, but thousands of such persons do not fall within these cate- 
gories. Also the protection of stateless persons has been provided for only 
through the International Refugee Organization which is due to disappear 
in the near future. Hence the problem becomes more urgent. 
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The Secretary General addresses the study to two basic problems; (1) 
the improvement in the status of stateless persons, and (2) the elimination 
of statelessness in the future. Illustrations are drawn principally from ex- 
periences encountered in dealing with European refugees; the nature of the 
problems they face as stateless persons, the ameliorative measures which 
have been utilized in the past, and the proposals which have been and could 
be advanced to provide more equitable treatment. The recommendations 
look with especial favor on the further development of multilateral con- 
ventions rather than specific reciprocal treaties. 

As a survey of this important subject the monograph is an important con- 
tribution. Especially valuable is the classification of problems and tech- 
niques to be treated. The appendices contain illustrative documents and 
the texts of pertinent conventions. Further systematic study and analysis 
of the problem of ‘‘the stateless million’’ should be made without delay. 


CATHERYN SECKLER-HupsoN 


Succession in International Law. By Erik Castrén. (Publications of the 
Finnish Association of Lawyers.) Helsinki: Akateeminen Kirjakauppa, 
1950. pp. xx, 280. Index. 


This recent, painstaking, and scholarly work is by a professor of interna- 
tional law in the University of Helsinki, Finland. It covers one of the 
most controversial and difficult branches in the entire field of international 
law. The author has sought to cover the questions arising out of transfers 
of territory by various means in their relation to the rights and duties of 
the states concerned; also those arising from treaties, and pertaining to na- 
tional property and debts, as well as the juridical position of the popula- 
tion in the areas included in such transfers. 

Within the space of 280 pages of Finnish-language text, the author has 
condensed a vast research, for the documentation includes references to the 
published works and writings of 148 leading authorities in international 
law, including American, English, Continental European, and Chinese. 
These references bring out forcefully the great divergence of opinion which 
exists on most of the questions among the leading scholars of the world. 

Certain studies have been published in this field during the past century 
and in the early part of the present century, although in rather brief form. 
However, in view of the many changes in practice and concepts, most of 
these earlier works are out of date. Two or three larger works of special 
merit appeared about 1930, but the chief emphasis was placed on questions 
concerning national debts. In view of the present importance of these 
questions in his native Finland, by reason of territorial losses and changed 
conditions, the author has sought to make a comprehensive survey, as the 
events of the last World War and the resulting consequences have been 
heretofore without scientific explanation. The author has, therefore, at- 
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tempted to cover the entire field of succession in international law in one 
systematic presentation, with special emphasis on newer developments. 

As an indication of the value placed on this new work in Europe, the 
author has been invited to deliver a series of lectures on this subject at The 
Hague Academy of International Law in the summer of 1952, which lec- 
tures are to be published in French in the series of the Academy. 


CHARLES E. HirsIMAKI 


The International Law Association. Report of the 43rd Conference, held 
at Brussels, August 29-September 4, 1948. London: 1950. pp. exxi, 
318. 


The Brussels Conference celebrated the 75th Anniversary of the Inter- 
national Law Association in the city of its foundation, the event being 
suitably celebrated in the Hall of the Académie. The Conference con- 
sidered the report of Professor Lauterpacht on Human Rights under the 
Charter of the United Nations and also the International Bill of the 
Rights of Man. One-half of the volume now before us is devoted to the 
detailed discussions on the various points of the report. There was notable 
emphasis by most of the speakers on the danger of permitting any set of 
principles to become merely academic and without binding legal obligation 
or sanctions. This indeed still remains a problem to be solved. The 
Conference struggled with it valiantly, bringing it into practical reality 
by reference to the violations on the part of Bulgaria, Hungary, and 
Rumania of the human rights provisions contained in the Paris Peace 
Treaties of 1947. The report of Andrew Martin of London on the diplo- 
matic impasse respecting these violations constituted a valuable clinical 
study of the main problem. 

The Conference adopted a resolution to the effect that greater use should 
be made of the procedure of arbitration in international disputes, and more 
frequent reference of such disputes to the Permanent Court of Arbitration 
or to the International Court of Justice deciding ex aequo et bono. Inter- 
national commercial arbitration was also not neglected. The Association 
urged its branches and members to work for the reform of arbitration law 
in codperation with other organizations, so as to obtain legislative sanction 
for the binding character of agreements to arbitrate in international trade 
and industry. The Conference also adopted principles for better safe- 
guarding the interests of children as a result of the divorce of parents in 
another jurisdiction. In the field of maritime law it adopted resolutions 
for amending certain of the York-Antwerp Rules of General Average. 

In addition to the subjects on which specific action was taken, valuable 
papers were presented by Dr. Yuen-li Liang on ‘‘The United Nations and 
the Development and Codification of International Law’’; by Jonkheer 
P. R. Feith on ‘‘Rights to the Sea-bed and its Subsoil’’; and by Maitre 


P. Govare on Les Sociétés Universelles.’’ 
J.P.G ArTHUR K. KUHN 
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Inter-American Juridical Yearbook, 1948. Washington: Pan American 
Union, 1949. pp. x, 394. Index. $3.00. 


Just as, until a few years ago, Pan America left much to be desired from 
an organizational point of view, so the documentation on this continental 
system was, to put it mildly, in very bad shape. Since the Mexico City 
Conference of 1945 the task of a complete reorganization of what is now 
called the Organization of American States (OAS) has been energetically 
attacked. The Bogota Conference of 1948 laid the new foundations and 
the work of reorganization is now in full swing. The new organizational 
centralization has also led to better documentation. The new review, 
Annals of the OAS is now joined by the Inter-American Juridical Year- 
book, of which the first volume has been published. It is a technical pub- 
lication, destined to give a survey of the development of American regional 
law during the year 1948. 

The volume gives the most important documents in the four Pan- 
American languages; reviews of books published in 1948, a summary of 
articles on international law in reviews published in America, articles 
and notes. The articles are interesting, the notes on current American 
developments (Present Status of Official and Unofficial Inter-American 
Organizations, Privileges and Immunities of the OAS, Controversy be- 
tween Costa Rica and Nicaragua, Agreement between the Council of the 
OAS and the Pan-American Institute of Geography and History, Status of 
Pan-American Treaties) of utmost importance for the knowledge of the 
OAS and its development. 

It need hardly be said that the volume is indispensable to the interna- 
tional lawyer and, particularly, to the student of the OAS. As the Secre- 
tary General remarks, this yearbook will gain an enhanced interest when 
the new Inter-American Council of Jurists starts its task. It is to be 
hoped that the volume for 1949 will soon be published. The credit for 
editing this important and beautifully presented volume goes to Professor 
Charles G. Fenwick, Director of the Department of International Law 
and Organization of the Pan American Union, who has also contributed to 
its contents many articles and book reviews. 

Joser L. Kunz 


The Customs Union Issue. By Jacob Viner. New York: Carnegie En- 
dowment for International Peace, 1950. pp. viii, 221. Index. $2.50. 


Professor Viner’s study on customs unions is an outstanding contribu- 
tion to the literature on a subject which has recently become of increasing 
interest to the general student of international affairs. Like his earlier 
studies on dumping and on the most-favored-nation clause, this slender 
volume is a classic in its field. 

Professor Viner’s general conclusions are well summarized in his own 
words: 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Customs unions are not important, and are unlikely to yield more 
economic benefit than harm, unless they are between sizable countries 
which practice substantial protection of substantially similar indus- 
tries. But customs unions of this character have always been ex- 
tremely difficult to negotiate in a nationalistic and protectionist world. 
They have in recent times become more difficult to negotiate for a 
variety of reasons. 


For the long-run problem of raising the level of economic well- 
being for the peoples of the world in general, customs union is only 
a partial, uncertain, and otherwise imperfect means of doing what 
world-wide non-discriminatory reduction of trade barriers can do 
more fully, certainly, and more equitably . . . (p. 135.) 


Accordingly, he believes that under existing conditions the only practi- 
cal path is ‘‘the balanced multilateral reduction of trade barriers on a 
non-discriminatory basis,’’ which is a principal objective of the Havana 
Charter for an International Trade Organization and the method actually 
followed in negotiation of the General Agreement on Tariffs and Trade. 

Professor Viner’s ‘‘sober and disillusioning’’ conclusion regarding the 
efficacy of customs unions may come as a shock, perhaps as a challenge, to 
many persons who have been hopefully following the efforts currently being 
made, in connection with Marshall Plan aid, to attain a prosperous and 
strengthened Western Europe through some form of ‘‘economic integra- 
tion.’’ While conceding that a customs union embracing all or most of 
Western Europe would, ‘‘in the net, contribute both to the economic re- 
covery of Western Europe, once the necessary adjustments had been made, 
and to a greater degree of international specialization of production’’ (p. 
133), Professor Viner indicates that the practical problems involved will 
probably preclude actual realization of such a union. 

The most important contribution which Professor Viner has made in 
this study is his objective analysis of ‘‘The Economics of Customs Unions’”’ 
(Chap. IV)—the first time, it is believed, that anyone has subjected the 
problem to such a detailed and critical analysis from a purely economic 
point of view. No specialist in the field of tariff policy will be able here- 
after to ignore the criteria which Viner has concisely set forth for the ap- 
praisal of the economic advantages and disadvantages of any particular 
customs union project (pp. 51-52). 

Although Professor Viner disclaims intention of giving a history of the 
customs union movement, his study is filled with historical data that illus- 
trate his points and provide valuable information, especially his chapters 
on ‘‘Political Aspects of Customs Unions,’’ ‘‘The Compatibility of Cus- 
toms Union with the Most-Favored-Nation Principle,’’ and ‘‘Exemption 
from Most-Favored-Nation Obligations of Preferential Arrangements other 
than Customs Union.’’ A valuable brief analysis of the ITO Charter is 


i 
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given in Chapter VI and a general survey and conclusions are found in 
the final chapter, ‘‘Prospects for Customs Unions.’’ 

The specialist who is particularly interested in the most-favored-nation 
clause in relation to customs unions might have wished for some reference 
to United States treaty policy from our adoption of the unconditional 
clause in 1922 to the drafting of the Havana Charter. Although mention 
is made of the British position that in the absence of an express exception, 
most-favored-nation obligations are a barrier to customs union (p. 12), 
no mention is made of the same position taken by the Legal Adviser of the 
Department of State in 1931 in connection with the Austro-German 
Anschluss of 1931 (Hackworth’s Digest, Vol. V, p. 295). In this connec- 
tion, it is interesting to note that although the customs union exception to 
most-favored-nation obligations has become standard in commercial treaties 
and agreements of the United States since 1935, prior to that year express 
mention of the exception was found only in three treaties (Esthonia, 
1925; Latvia, 1928; and Poland, 1931), and one executive agreement (Ru- 
mania, 1930). 

Honoré M. CaTuDAL 


La Nullité de la Politique Internationale des Grandes Démocraties (1919- 
1939). L’échec de la Société des Nations. By Emile Giraud. Paris: 
Recueil Sirey, 1949. pp. xvi, 280. 


Habent sua fata libelli. This work was originally conceived in 1937 


as an exposition of the illusions and weaknesses of the policies of the 
United Kingdom and France. The author wrote the book in 1941-1945, 
brought it up to date in 1946 and published it in 1949. 

It is a remarkable book in many respects. While it covers the ground 
dealt with by other historians and lawyers (the period of the so-called 
‘“‘Long Truce’’) it does so by a different method. Giraud speaks with 
contempt of ‘‘library historians’’ whose judgment is based on the study 
of dry papers without having knowledge of the climate in which the events 
took place (p. ix). It can hardly be classed as a historical work in the 
conventional meaning of the word. It is rather an interpretation or 
philosophy of history by an analysis of the idées-forces that have deter- 
mined the course of this recent, decisive period: the will to world domina- 
tion of the totalitarian states; isolationism (not only of the United States 
but also of Great Britain and France) ; pacifism (without, however, dis- 
cussing at all the doctrine of ‘‘peaceful change’’ worked out mostly by 
American scholars) ; weakness of the European democracies, the mediocrity 
of their leadership and the lack of adjustment of their institutions; and 
finally the insufficient development of a genuine internationalism. His- 
torians may argue with Professor Giraud on his sweeping statements, ‘‘no 
other war was so easily foreseeable and avoidable than the second World 
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War’”’ (p. vii), and ‘‘the world after the second World War is the same as 
that of the between wars period’’ (p. xii). Philosophers may claim that 
the analysis should not stop there but should be continued to ascertain why 
the five factors developed to such a fateful extent. It is a courageous 
book, written by a Frenchman and by a philosopher who does not believe 
in neutrality in spiritual matters, and is pitiless in its criticism of France. 

Its discussion of the legal problems is not technical and legalistic but 
realistic and pragmatic. According to Giraud, in international as in na- 
tional life, the legal or juridical element is not the most important (p. 5). 
He has an unorthodox view on the universality of an international organi- 
zation. Such organizations can get along without universality, given the 
loyalty and determination of their members. This aspect of the book finds 
eloquent expression in the section explaining the failure of the League of 
Nations. Here the author discusses a subject dealt with before by Lord 
Robert Cecil, Bourquin, Epirotis and others in a far more realistic way, 
for the author’s conclusion is that it was not in Geneva but predominantly 
in London and Paris that the fate of the League was decided. What went 
on in these two capitals was far more decisive of the outcome of the battle 
for and against the League than what happened in Geneva itself. Only 
briefly does the author deal with the problems of the League in abstracto. 
He proves that its idea was a sound one and that its concept and organiza- 
tion were good. On the other hand, he violently attacks the superstition 
of texts, procedures, resolutions, accords in principle, maneuvers, procrasti- 
nation and other devices to conceal the impotence and indecision of the 
international community. 

The reader will be deeply impressed by Giraud’s memorandum of Sep- 
tember 15, 1938 (before Munich), which is reproduced at the end of the 
book, not out of vanity, but to prove that the author had realized in time 
the dangers of appeasement of Hitler and had made them known—alas 
without success—to those in power. 

Animated by a high moral spirit and by a deep faith in democracy, this 
book cannot fail to move the readers. May they be numerous. 


JACOB ROBINSON 


American-Russian Relations in the Far East. By Pauline Tompkins. 
New York: Macmillan Co., 1949. pp. xiv, 426. Index. $5.00. 


There is little material in this book which is new, in the sense that it was 
not previously available in secondary source-books. There is much ma- 
terial, however, which is viewed from a fresh angle, which brings into 
juxtaposition information from diverse sources, and which is provocative 
of new thought. In particular, much space is devoted to a valuable re- 
statement and analysis of the Allied Siberian intervention following World 
War I. 
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The book opens with a brief review of United States—Russian relations 
from earliest times, and the emergence of Japan as a potent factor in Far 
Eastern affairs. The bulk of the text deals with the period from 1914 
to United States recognition of Soviet Russia in 1933. The concluding 
section deals, all too briefly, with the results of American recognition and 
the deterioration of United States-Russian relations in recent years. It 
ends with a plea for a stronger international order. In the appendices 
are to be found a selection of significant treaties and other international 
agreements affecting international relations in this area, and particularly 
in North China, Manchuria, and Korea. 

The picture given of almost all the important developments in the Far 
East during the past generation as part of a three-cornered power struggle 
between the United States, Japan, and Soviet Russia is, however, vastly 
oversimplified. The important effect exercised upon the course of events 
in the area by China is largely ignored. It is suggested that this fault 
is due to the position deliberately adopted, rather than to any lack of ap- 
preciation by the author of the complicated nature of her material. 


L. W. WapswortTH 
NOTES 


Droit International et Histoire Diplomatique. Documents Choisis. By 
Claude-Albert Colliard. Paris: Editions Domat-Montchrestien, 1948. pp. 
xii, 528. Index. This is a valuable collection of documents for the use 
of students of international law and diplomatic history, especially designed 
for France but, because of the importance and wide range of the items 
chosen, a most useful desk-book for any specialist in the field. Prepared 
by a professor of international law at the University of Grenoble, it is the 
first such collection to appear in French since the LeFur-Chklaver Recueil 
of 1934. Here we find reproduced the great constitutional documents of 
the international community (League of Nations Covenant, United Nations 
Charter), and many texts illustrative of particular situations (perpetual 
neutrality ; mandate; British-American Liquor Treaty of 1924, long-term 
lease, Munich Accord) ; while a number are of special interest to French 
students (Franco-Russian Treaty, De Gaulle-Churchill Agreement, Franco- 
Vietnam Treaty, etc.). 

The sources of the documents are given in a special table. While fully 
recognizing the difficulties faced by all French scholars because of the 
depleted state of their libraries, this reviewer believes that some of the 
sources used were not the best. A number of treaties have been reproduced 
from texts appearing in Le Monde, a newspaper, while the Hay-Pauncefote 
Treaty of 1901 and the Bunau-Varilla Treaty of 1903 were taken from a 
weekly, L’Europe Nouvelle. The ‘‘British Declaration of 1939’’ was 
found in a book by Léon Noél, L’Agression Allemande Contre la Pologne 
(Paris, 1946). Finally, a number of translations are taken from other 
collections when it would have been preferable for the author of the pres- 
ent collection to have given his own translation. 

JoHN B. WHITTON 
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La Teoria Pura del Derecho. By Josef L. Kunz. Mexico: Imprenta 
Universitaria, 1948. pp. xv, 153. The many American admirers of the 
distinguished Austrian scholar, Hans Kelsen, now a citizen of the United 
States and just celebrating his seventieth birthday, will welcome this 
analysis of the great treatise which marks as it were the culmination of his 
philosophical thought. The four lectures which constitute the volume 
were given by one who himself was a scholar of the Vienna school and who 
now in his own name holds a high rank among political philosophers. The 
fact that the lectures were given before the National School of Juris- 
prudence in Mexico City explains the Spanish text; but it is to be hoped 
that the idiom of our southern neighbors is now sufficiently familiar to 
American students to enable them to read the volume with interest and 
profit. 

The author first describes the development of Professor Kelsen’s theory 
of law, then the definitive form given to it in the treatise published in 1945 
under the title, General Theory of Law and State, then the world-wide 
discussions to which the theory has given place. What is perhaps of 
greatest interest to American readers is the adaptation of Kelsen’s earlier 
rigid positivism to the changes in the international situation that have 
resulted from two world wars, one still in progress when the General 
Theory went to press. Those of us who were brought up on Austin’s 
Jurisprudence remember the shock with which we came to realize after 
the first World War that the positivist conception of international law 
as a body of rules which acquired legal character by reason of the consent 
of states was wholly inadequate to constitute the basis of a world of law 
and order. So, too, the reader of Kelsen will observe with interest how 
his followers broke away from him and recognized, as notably Verdross 
did, that unless recourse be had to the great traditional principles of reason 
and justice, to the ‘‘law of nature’’ in the more correct sense, international 
law could never meet the needs of the international community. It is 
therefore no disparagement of the great work of the master when Professor 
Kunz, his pupil, ventures to differ with him on minor points. In fact, the 
present volume leads us to ask of Professor Kunz an elaboration of the 
four lectures in English, filling in the gaps and helping the American 
student to understand better Kelsen’s contribution to the theory of law. 
Professor Kunz quotes a Spanish jurist as saying that the philosophy of 
law in the coming years must necessarily and essentially be a ‘‘dialogue 
with Kelsen.’’ 

C. G. Fenwick 


1949 Annual Review of United Nations Affairs. Edited by Clyde Eagle- 
ton. New York: New York University Press, 1950. pp. x, 322. Index. 
$5.00. In June, 1949, due to the happy initiative of Professor Clyde 
Eagleton and under his direction, the first session of the New York Uni- 
versity Institute for Annual Review of the United Nations was held in New 
York City. The present volume reports its proceedings, which included 
lectures by leading representatives of the United Nations and the discus- 
sions that followed. Admirably organized and edited, this is an invalu- 
able survey of the vast gamut of United Nations activities, and in fact 
constitutes one of the best general textbooks on this subject yet to appear. 
This is true despite the fact that the book suffers from some of the usual 
defects of a symposium, notably unevenness in the quality of the chapters, 
some being rather dull and elementary, others colorful and profound. 
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Despite its title, this is no mere yearbook; some of the lectures have 
permanent value, notably the lecture on United Nations Documentation 
by Harry N. M. Winton, Chief of the Documents Index Unit, Library 
Services; and the discussions of domestic questions by Dr. Yuen-li Liang, 
Director of the Division for the Development and Codification of Inter- 
national Law. It should be added that the Institute, together with this 
useful volume, offers to prominent members of the United Nations Secre- 
tariat a unique outlet for the expression of their views, an opportunity 
which they appear to have seized upon with alacrity, discussing some of 
the most mooted questions concerning international organization with 
remarkable candor. This is particularly evident during the question and 
answer period following each lecture, discussions in which the Director and 
his excellent staff of discussion leaders play a major role. 


JOHN B. WHITTON 


Anglo-Amerikanisches Rechtswoerterbuch I. Teil Englisch-Deutsch. By 
Robert F. Weissenstein. Ziirich: Schulthess & Co., 1950. pp. 199. Sw. 
Fr. 22. Foreign language legal dictionaries often contain an accumulation 
of translations which, although they may or may not cover the exact 
meaning of a particular legal term, add up to a kind of thesaurus of legal 
synonyms. They serve best the user who has to have a good knowledge of 
legal terms in both languages. Weissenstein’s book offers far more. It 
explains the legal terms in the other language and gives examples of their 
principal use, sometimes presenting in a few words the very essence and 
the importance of a legal institution alien to the other country, sometimes 
showing the similarities and distinguishing features. The author does 
not confine exemplification to English terms, but deals primarily with 
American usage, especially in the field of Federal and New York law. 

Anyone who is concerned with translations of foreign legal texts and who 
has to check translations to be used in a specific case—especially expert 
witnesses and interpreters in court actions—will find here a most reliable 
and often indispensable tool. 

International law practice dealing with the German language is not con- 
fined to Germany, Austria and Switzerland. The dispersal of refugees 
who fled all over the world to escape oppression by Hitler alone resulted in 
the establishment of legal ties with other countries in which German legal 
terminology has been employed in various arrangements, status relations, 
and in last wills and testaments. 

This unique work of the author, a member of the New York Bar, is not 
only of great practical value but is also an important contribution in the 
_ field of international law research. 


MartTIn DoMKE 


The Ratification of International Treaties. By José Sette Camara. 
Toronto: Ontario Publishing Co., 1949. pp. xii, 173. The book under 
review is a dissertation for the degree of Master in Civil Law at McGill 
University by the vice consul of Brazil at Montreal. The study to which 
Kelsen has written a foreword is a competent monograph, making use of 
all the available literature, the practice of states, treaties, and investiga- 
tions made by League of Nations committees. It deals with all the relevant 
problems from negotiation and signature to ratification of treaties, their 
entry into force, registration, reservations, forms of ratification, and ac- 
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cession. Emphasis is put upon the fact that signature, although necessary, 
has no legally binding effect. Contrary to the agency theory of earlier 
writers, it is now undoubtedly the law that a treaty, apart from exceptions 
which are studied, needs ratification in order to come into force. In 
consequence, there is no legal duty to ratify; on the other hand, ratifica- 
tion has no retroactive effect. Using the constitutions of most states, the 
author studies the problem of the relevancy of constitutional limitations 
from the point of view of international law. The theoretical basis of the 
study is the Pure Theory of Law. In studying the detailed problem of the 
ratification of treaties, the monograph is careful to integrate this particular 
problem within the whole system of law, municipal and international. 

Schweizerisches Jahrbuch fiir Internationales Recht. Vol. V, 1948. 
Ziirich: Polygraphischer Verlag, 1948. pp. 286. Sw. Fr. 20. The fifth 
volume of the valuable Swiss Year Book of International Law is again ex- 
cellent. It contains in its documentary part extensive reports on the differ- 
ent fields of conflict of laws and a highly interesting report on Swiss devel- 
opments in the field of international law from the pen of Professor P. Gug- 
genheim. Many items in this report are of importance to the international 
lawyer. Particular attention should be directed to the new Swiss Statute 
of the International Administrative Unions which have their seat in Switz- 
erland. 

Among the articles we might mention a study on the draft convention on 
freedom of information and a fine investigation as to the relations between 
international law and conflict of laws. It is only natural that the problem 
of Switzerland’s permanent neutrality should occupy a prominent place. 
The closing article by Max Hagemann is a painstaking detailed investiga- 
tion as to whether Switzerland, by her accession to the International Court 
of Justice and the acceptance of Article 94, paragraph 2, of the Charter 
of the United Nations, has in any way endangered her neutrality. The 
opening article by Judge Max Huber on Switzerland’s neutrality contains 
the advice that Switzerland, in these times, cannot rely on the law alone, 
but must supplement her efforts by an adequate neutrality policy, convinc- 
ing all nations that they can trust Swiss neutrality which never will spring 
surprises and that Swiss neutrality is to the advantage of all of them. 


Joser L. Kunz 


The Yearbook of World Affairs, 1950. London Institute of World Af- 
fairs. London: Stevens & Sons, Ltd., 1950. pp. viii, 392. 20s. This 
annual volume, edited by Professors Schwarzenberger and Keeton, follows 
a recognizable and useful pattern. It contains two theoretical articles, in 
one of which Dr. Schwarzenberger regards state sovereignty and sovereign 
equality as symptoms of a reality which they disguise, and which are 
dangerous because they lead to self-deception. Professor Corbett sees little 
hope in the International Law Commission and thinks that the main prog- 
ress of the law of nations will be in the ‘‘cautious accumulation of inter- 


national organizations with specific tasks.”’ 

Professor Gordon Ireland’s article so strongly attacks the International 
Military Tribunal of the Far East, both as to persons and procedures, that 
it must have aroused some apprehension in the minds of the editors. It is 
a revealing article and, since its tone causes one to read it with caution, 
they were probably justified in publishing it. 
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Another uninhibited article is that by Susan Strange on ‘‘Truman’s Point 
Four,’’ with the accent on Truman. She does not hesitate to criticize, but 
with sound judgment. She suggests that integration is needed in the 
technical assistance work, and that if this work were done through the 
United Nations it would offer the United States some defense against the 
charge of imperialism. 

Other general articles are written by Franz Heske on Forestry as an 
International Problem, C. Alexandrowicz on the Study of International 
Economies, and J. D. Krivine on the European Recovery Programme. 
There are also a number of regional studies: The British Commonwealth 
and its Members, by H. Shearman; The Post-War Treaties of the Soviet 
Union, by L. B. Schapiro; Italy since the War, by T. Gibson; The Free 
Territory of Trieste under the United Nations, by Hans Kelsen; and The 
Danube, by H. A. Smith. Finally, there is an admirable section entitled 
‘‘World Reports’’ which, by means of reviews of current books, gives a pic- 
ture of the literature and current problems of the world today. 


CLYDE EAGLETON 


Foreign Relations of the United States, 1933. By the Department of 
State. Washington: Government Printing Office, 1949-1950. Vol. I: pp. 
xevill, 1012, $3.75; Vol. II: pp. e, 1032, $8.50; Vol. III: pp. xeviii, 794, 
$2.75; Vol. IV: pp. lxxxiv, 812, $3.00. Index in each volume. In these 
days of acute international difficulties it seems a little difficult to secure at- 
tention for even the equally acute events of 1933. In this case, moreover, 
the explanation hardly seems to lie in the seventeen-year gap between the 
actions concerned and publication of the record. Be that as it may, all 
students of international relations and United States foreign policy will 
find enormous segments of relevant material in these volumes, the first of 
which deals with General problems (Disarmament, London Monetary Con- 
ference, Intergovernmental Debts, and other matters) ; the second with the 
British Commonwealth, Europe, the Near East, and Africa; the third with 
the Far East; and the last with the American Republics. The editing and 
presentation are uniform with previous volumes in this series. 


Last Call for Common Sense. By James P. Warburg. New York: Har- 
court, Brace and Co., 1949. pp. viii, 312. Appendices. $3.00. Once 
again the prolific pen of James Warburg sounds a call for a change in 
American foreign policy. Written primarily for the layman rather than 
the scholar, this book is comprised of speeches made and memoranda pre- 
pared by the author in the crucial year 1948. He views the ‘‘cold war’’ 
as the product of American negativism and urges a more positive policy 
with emphasis upon economic reconstruction and political recovery. Un- 
like most critics of the Marshall Plan, the North Atlantic Pact, and our 
present German policy, Warburg attempts to enunciate alternative pro- 
posals which contain considerable common sense. 

Two basic theses permeate the text: (1) that the primary threat to peace 
1s not military but political and economic, and (2) that the ultimate solu- 
tion requires the ‘‘establishment of a world organization capable of en- 
acting, administering and enforcing world law.’’ The author’s funda- 
mental fear appears to be that, by virtue of our fumbling policy, ‘‘we have 
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left to the Soviet Union the exploitation of the world wide aspiration for 
a new and better future.”’ 

Citing as evidence the American maneuvers at the time of the Berlin 
blockade, the author contends that the ‘‘cold war,’’ which began as a 
means for effecting a peace settlement, has now become an end in itself. 
While declaring that American policy is conceived primarily by military 
minds and based upon a military view of national security, Warburg omits 
an analysis of the incidence of the military considerations and military 
force that underlie Soviet policy. He vitiates an otherwise penetrating 
analysis by such categorical statements as ‘‘war is worse than Russian 
communism’’ (p. 94), and that there is ‘‘actually no real clash of vital 
interests between the Soviet Union and the United States’’ (p. 74). 

Furthermore, the author’s arguments in favor of world government are 
hardly compatible with his denunciation of the North Atlantic Pact on the 
basis that ‘‘it pretends to have a common heritage of ethical belief and 
‘democratic’ principle with all the nations’’ (p. 228) in the alliance, which 
Warburg denies. His realism gives way to enthusiasm when he asserts 
that in order to join the world federation the Soviets ‘‘would not have to 
abandon Marxism or the belief in communist totalitarianism within’’ (p. 
124). 

In urging a comprehensive reéxamination of American policy the author 
is on sound ground, though he oversimplifies his constructive suggestions 
by the assumption that the United States can project a more progressive 
and enlightened policy abroad than it legislates at home. A copious ap- 
pendix contains the texts of the Ruhr Authority Agreement, the North 
Atlantic Treaty and other valuable source material. 

ALFRED J. Hotz 
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